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29 EXCERPTS FROM TESTIMONY AND PROCEED¬ 

INGS 1949 ORDER HEARING. 

At San Juan, Puerto Rico, 

January 20, 1949, at 10:00 A.M. 

Transcript of Record of Public Hearing held at San 
Juan, Puerto Rico, in the Auditorium of the School of 
Tropical Medicine, Stop 3, Puerto de Tierra, San Juan, 
Puerto Rico, commencing at 10:00 o’clock a. m., pursuant 
to Notice of Public Hearing duly published. 

Presiding Officer: John J. Curry, Esquire. 

Proceedings. 

The hearing was called to order by the Presiding Officer 
at 10:00 o’clock a. m., pursuant to the Notice of Public 
Hearing, and the following proceedings were had, to wit: 

Presiding Officer: The hearing will come to order. 
The purpose of this hearing is to receive evidence to en¬ 
able the Secretary of Agriculture to set 1949 quotas for 
direct-consumption sugar for Puerto Rico. The Notice 
of Hearing vras published in the Federal Register on Janu¬ 
ary 6, 1949. My name is John Curry, of the Office 

30 of Hearing Examiners, United States Department of 
Agriculture. A copy of the Notice of Hearing and 

of my designation to preside at the hearing will be re¬ 
ceived in evidence as Exhibits 1 and 2. 

Documents Marked Respectively 
Exhibits No. 1 and No. 2. 

Presiding Officer: Before the close of the hearing a 
date will be announced for the filing of briefs which will 
contain your suggested findings or recommendations based 
upon the evidence received at the hearing. I will now call 
for the appearances, beginning with the representatives of 


3 


this Sugar Branch, Production and Marketing Adminis¬ 
tration, U. S. Department of Agriculture. 

Joseph T. Elvove, Assistant Director of the Sugar 
Branch, United States Department of Agriculture. 

Herbert G. Folken, Acting Chief of the Quota and Al¬ 
lotment Division, Sugar Branch of the Production and 
Marketing Administration, United States Department of 
Agriculture. 

John C. Bagwell., of the office of the Solicitor, United 
States Department of Agriculture. 

Fernando A. Villamil, Central Aguirre Sugar 
Company. 

31 Frederick P. Lee, Washington, D. C., as counsel 
for Central Roig Refining Company and for its raw 

entity, Antonio Roig, Sucesores, S. en C., and as attorney 
for Western Sugar Refining Company and its raw sugar 
entity, Central Igualdad, Inc. 

Alfredo Ramirez de Arellano, President of Western 
Sugar Refining Company. 

J. Adalberto Roig, for Central Roig Refining Company 
and Antonio Roig, Sucesores, S. en C. 

Walton Hamilton, Esq., 1200 18th Street, N. W., Wash¬ 
ington, D. C., as attorney for the Government of Puerto 
Rico. 

Arthur L. Quinn, Esq., Washington, D. C., as co-counsel 
for Porto Rican American Sugar Refinery, Inc. 

Albert G. Cage, Jr., for the Estate of Arturo Lluberas 
y Sobrinos, Central San Francisco. 

James M. Giles, Manager, Porto Rican American Sugar 
Refinery, Inc., and Central Mercedita. 

Gordon P. Peyton, Esq., Washington, D. C., as co-counsel 
for Porto Rican American Sugar Refinery, Inc. 

Orlando J. Antonsanti, Esq., as general counsel for 
Porto Rican American Sugar Refinery, Inc. 

32 James R. Beverley, Esq., as counsel for South 
Porto Rico Sugar Company. 
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John J. Albright, as a witness for South Porto Rico 
Sugar Company. 

Presiding Officer: Before we proceed to take formal 
evidence I wonder if anyone present wants to make a pre¬ 
liminary statement or motion. 

Mr. Frederick P. Lee: Mr. Presiding Officer, Central 
Roig Refining Company and Western Sugar Refinery Com¬ 
pany are of the view that Section 207-B of the Sugar Act 
of 1948, which limits the portion of the 1949 sugar quota 
for Puerto Rico for consumption in the continental United 
States that may be marketed in the form of direct-con¬ 
sumption sugar, to 126,033 short tons, raw value, is un¬ 
constitutional. The reasons for our view I will not repeat 
here but they are known to the Government and to others 
and will be found in our briefs filed under Central Roig 
Refining Company and Western Sugar Refining Company 
v. Secretary of Agriculture, Docket No. 7969, United States 
Court of Appeals for the District of Columbia, October 
Term, 1948. It follows, therefore, that the Notice of Hear¬ 
ing, the present hearing, and all other proceedings of the 
Secretary of Agriculture for the allotment of the direct- 
consumption portion of the 1949 sugar quota for Puerto 
Rico for consumption in the continental United States, are 
invalid in our view, and we therefore object to such pro¬ 
ceedings and to any other action by the Secretary 
33 to enforce the limitation under Section 207-B of the 
Act. 

Mr. Presiding Officer, we recognize, however, that the 
Secretary of Agriculture, in decisions by its judicial offi¬ 
cer, has held that it is not the function of the Secretary to 
pass upon the constitutionality of a statute submitted by 
the law making body to him for administration and that the 
Court of Appeals for the District of Columbia has held that 
ministerial officers cannot question the constitutionality of 
the statute under which they operate, and that administra¬ 
tive officers invested with discretion have no jurisdiction 
to entertain constitutional questions where no provision 
has been made therefor. 
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Mr. Presiding Officer, certain consequences follow from 
the foregoing statement of view. Since the constitutional 
questions will not, we assume, be decided by the Secretary 
at all, much less at the time or in advance of this hearing 
it is necessary for us to participate fully in the hearing 
in order to protect our rights as fully as possible, and we 
will so participate as parties to the allotment proceed¬ 
ing—both Central Roig Refining Company and Western 
Sugar Refining Company. However, while it is not neces¬ 
sary for us to present our constitutional objections at this 
time in order to exhaust our administrative remedies, we 
nevertheless feel it is appropriate to present such objec¬ 
tions here and have done so in order that the Secre- 
34 tary and others interested may be advised of our 
position. Also, we give notice and we reserve the 
right in appropriate court proceedings to raise the ques¬ 
tion of the validity of this present administrative proceed¬ 
ing of the Secretary of Agriculture and of any allotment or 
other order that he may issue in connection therewith. 
Thank you. 

Presiding Officer: Your objections will stand noted on 
the record. 

Mr. Antonsanti: For the Porto Rican American Re¬ 
finery we acquiesce and reiterate the position taken by 
Igualdad, Western Sugar Refining Company and Central 
Roig Refining Company, and also take the position that 
Section 207-B of the Sugar Act of 1948 is unconstitutional 
so far as it seeks to restrict the amount of direct-consump¬ 
tion sugar marketed in the United States and originating 
in Puerto Rico. We reserve the right, at the appropriate 
time, to appeal the Order forthcoming as a result of this 
hearing on that ground in addition to any other grounds 
which might be later stated. 

Mr. Hamilton : Upon instructions from the duly elected 
and qualified Governor I enter an appearance in behalf of 
the Government of Puerto Rico. Our right to do so has 
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been settled by the decision of the Court of Appeals of the 
District of Columbia, which recognizes the interest of the 
Government of Puerto Rico in this proceeding. We take 
it that the Order being framed this year governs 

35 the same matter and is put forward under the same 
authority as the order for 1948, and therefore the 

ruling of the Court of Appeals is as valid here as it was in 
respect to the previous year. 

Although the Government of Puerto Rico owns stock in 
the Land Authority and the Land Authority is engaged in 
the production of sugar, and although that Land Authority 
is desirous of refining sugar, the Land Authority will not 
this year put in any request for a quota. Therefore, we 
are not at this moment interested in the allocations which 
will emerge in an Order resulting from this hearing, but 
the Government of Puerto Rico is persuaded beyond the 
slightest doubt that Section 207-B of the Sugar Act of 
1948 is directly contrary, not only to the various provi¬ 
sions but also to the very spirit and purpose of the Con¬ 
stitution of the United States. It follows that we are per¬ 
suaded that this hearing is without legal warrant at law, 
that constitutional questions, as others have said, will not 
be raised at this time. Furthermore, the Government of 
Puerto Rico takes the position that inasmuch as any appeal 
to the court will be based on the Order, that that appeal 
should be taken by a private party and will not be initiated 
by the Government, but the stand of the Government has 
already been set forth in detail in the press and in other 
documents filed in the Central Roig case, to which Mr. Lee 
made allusion a little while ago, and the Government of 
Puerto Rico for that reason reserves the right as 

36 a party to this case to go into the forum appointed 
by law to raise the constitutional question there. 

Thank you. 

• • • • • • • • • • 
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43 Mr. Elvove: Mr. Presiding Officer, my name is Jo¬ 
seph T. Elvove. I am Assistant Director of the Sugar 

Branch of the Production and Marketing Administration, 
United States Department of Agriculture. I have before me 
a designation from the Director of the Sugar Branch autho¬ 
rizing me and Herbert G. Folken, Acting Chief of the Quota 
and Allotment Division to represent the Department at 
this hearing. I ask that this designation be marked as an 
exhibit and received in evidence. 

44 Presiding Officer: The document will be re¬ 
ceived in evidence as Exhibit No. 3. 

This hearing has to do with the allotment of that portion 
of the 1949 sugar quota for Puerto Rico which may be filled 
by direct-consumption sugar, pursuant to Section 207(b) 
of the Sugar Act of 1948, which states . . . “no more than 
126,033 short tons, raw value, of the quota for Puerto Rico 
for any calendar year may be filled by direct-consumption 
sugar.” Direct-consumption sugar is of three kinds: (1) 
refined, (2) turbinado (semi-refined) and (3) raw sugar for 
direct-consumption, that is, raw sugar brought in by the 
tobacco trade and other industries using raw sugar in the 
manufacture of their products. 

Before presenting a proposed method of allotment, I 
should like first to emphasize one point. The purpose of 
this hearing is to develop a record on the basis of which 
the Secretary may make a fair, efficient, and equitable dis¬ 
tribution of the direct-consumption sugar portion of the 
quota. It is our belief that this can be accomplished only 
if all of the issues involved are freely and fully discussed. 
To this end the Government is making a proposal. It is 
precisely what the term implies, a mere proposal, and it is 
in no sense a final determination. It is our hope that this 
proposal will provoke discussion and encourage all of the 
interested parties to express their views and to make pro¬ 
posals of their own. Only in this way will we be able to 
develop the kind of record which the Secretary should have 
before him in reaching a final decision in the matter. 




8 


45 In making that decision the Secretary will give full 
consideration to all of the views and proposals con¬ 
tained in the record. 

It is under Section 205 (a) of the Sugar Act of 1948 and 
in accordance with the applicable rules of practice and pro¬ 
cedure, as amended (7 CFR 801.20 et seq.), that this hear¬ 
ing is being held. In the Notice of Hearing published in the 
Federal Register on January 6, 1949, (14 FR-80), the Sec¬ 
retary of Agriculture found that the allotment of that por¬ 
tion of the 1949 sugar quota for Puerto Rico for consump¬ 
tion in the continental United States which may be filled 
by direct-consumption sugar, pursuant to Section 207 (b) 
of the said Act, is necessary to prevent disorderly market¬ 
ing and importation of such sugar from Puerto Rico and to 
afford all interested persons an equitable opportunity to 
market such sugar in the continental United States. 

The purpose of this hearing is to receive evidence to en¬ 
able the Secretary of Agriculture to make a fair, efficient, 
and equitable distribution of the above-mentioned portion 
of the 1949 sugar quota for Puerto Rico among persons who 
bring direct-consumption sugar into the continental United 
States. The Notice of Hearing stated that the finding of 
need for allotment is in the nature of a preliminary finding 
based on the best information available. 

Testimony has already been requested on the question of 
the necessity for the allotment of the direct-con- 

46 sumption portion of the quota. It is, therefore, 
deemed appropriate at this time to present a pro¬ 
posed method of allotment to be followed, if the Secretary 
of Agriculture affirms his finding that the direct-consump¬ 
tion portion of the 1949 sugar quota for Puerto Rico should 
be allotted. The Secretary’s preliminary finding of the ne¬ 
cessity for such allotment was based upon the fact that all 
Puerto Rican refiners are presently equipped to produce 
direct-consumption sugar in an amount approximating 450,- 
000 short tons of such sugar per year. Although from 
75,000 to approximately 90,000 short tons of refined sugar 
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are usually distributed annually for local consumption in 
Puerto Rico, this amount, together with the 126,033 short 
tons of such sugar -which may be marketed in the conti¬ 
nental United States, is well below the capacity of the 
refiners in Puerto Rico who manufacture direct-consump¬ 
tion sugar. I should like at this time to present for the 
record a table showing the approximate 1948 mill capacity 
for each of the Puerto Rican refiners. 

Presiding Officer: The table will be received in evi¬ 
dence as Exhibit 4. 

Table Marked Exhibit No. 4. 

Mr. Elvove: The figures in this table are based upon 
data furnished by manufacturers of direct-consumption 
sugar and compiled by the San Juan office of the Production 
and Marketing Administration. 

47 It is proposed that the 126,033 short tons of sugar, 
raw value, be alloted on the basis of the three stand¬ 
ards mentioned in Section 205 (a) of the Act, namely, pro¬ 
cessings of sugar to which proportionate shares pertained, 
past marketings, and ability to market such sugar, except 
that 983 short tons are set aside as an unallotted reserve for 
marketing of Puerto Rican raw sugar for direct-consump¬ 
tion in the continental United States. This figure repre¬ 
sents the quantity of Puerto Rican raw sugar actually mar¬ 
keted for direct consumption purposes in the continental 
United States during the calendar year 1948. 

It is proposed that 45 percent weight be given to each of 
the standards past marketing and ability to market, and 10 
percent weight to the processings of sugar to which propor¬ 
tionate shares pertained. 

It is proposed to measure processings of sugar to which 
proportionate shares pertained by each refiner’s total pro¬ 
duction of refined or turbinado sugar for the 12-month 
period November 1,1947, to October 31,1948, regardless of 
whether the sugar was marketed in Puerto Rico or in the 
continental United States. In the administration of the 
Sugar Act of 1937, the Department always interpreted this 
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standard to be inapplicable to the allotment of the direct- 
consumption portion of the Puerto Rican sugar quota for 
the reason that it was understood to relate only to 

48 sugar which resulted directly from the processing of 
sugarcane to which proportionate shares pertained. 

When the Sugar Act of 1948 was enacted, the word “or” 
separating the last two allotment standards in Section 
205(a) of the Act was changed to “and”. This change has 
recently been interpreted by the United States Court of 
Appeals for the District of Columbia to require the use of 
this standard in all allotments. Since the three largest re¬ 
finers in Puerto Rico do not process sugar directly from 
sugarcane, it is proposed that this standard be measured 
by the quantity of refined sugar produced by each refiner 
in 1948 entirely from sugar derived from sugarcane to 
which proportionate shares pertained. All “processings” 
by proposed allottees during the specified 12-month period 
have been used. Inasmuch as the direct-consumption sugar 
produced in 1948 is also used in measuring both “past mar¬ 
ketings” and “ability to market” in the proposed formula, 
it is believed that only 10 percent weight should be given 
to the “proportionate share” standard. 

It is also proposed to measure past marketings by each 
refiner’s average annual entry of direct-consumption sugar 
into the continental United States during the period 1943- 
48, inclusive, and to measure ability to market by each re¬ 
finer’s entry of direct-consumption sugar into the conti¬ 
nental United States during the calendar year 1948. I 
should like at this point to present for the record a table 
showing each refiner’s entry of direct-consumption 

49 sugar into the continental United States for the 
years 1943-48, inclusive. These data were compiled 

from official statistics of the Department of Agriculture. 

Presiding Officer: The table will be admitted in evi¬ 
dence as Exhibit 5. 
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Table 2 Marked Exhibit 5. 

Mr. Elvove: In the decision referred to above, the court 
stated that past marketings should be measured by recent 
marketings and indicated that consideration of marketings 
for more than six years past was not permitted by the Act. 
The decision also stated that, if ability to market is mea¬ 
sured by actual marketing performance, the most recent 
year of such performance should be used. Accordingly, 
the past six years have been used to measure “past mar¬ 
ketings” and 1948 marketings have been used to measure 
“ability to market.” At this point I should like to submit 
for the record a table showing the proposed formula and 
the allotments of each refiner which would result from the 
application of that formula. 

Presiding Officer: The table will be received and 
marked Exhibit 6. 

Table 3 Marked Exhibit 6. 

Mr. Elvove : It will be observed from the table just sub¬ 
mitted that the standards of ability to market and past 
marketings have been given equal weight, that is, a 
50 weight of 45 percent each, inasmuch as a 10 percent 
weight has been given to the “proportionate share” 
standard. For reasons explained small weight has been 
given to the “proportionate share” standard. Since there 
appears to be no compelling reason for giving more weight 
to one or the other of the standards of ability to market 
and past marketings, equal weighting has been used and it 
is believed that such weighting will result in fair, efficient 
and equitable allotments as between the various allottees. 

It will be noted from the table setting forth the proposed 
formula that a small allotment would be given to Eastern 
Sugar Associates. This is due to the use of the “propor¬ 
tionate share” standard. Since this company has never 
marketed direct-consumption sugar in the continental 
United States, it is requested that the representative of 
that company state for the record whether or not it pro- 
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poses to market such sugar in the continental United States 
this year if given an allotment. If Eastern Sugar Associ¬ 
ates does not use such allotment, it is proposed that the ton¬ 
nage shown for that company in the table be prorated 
among the others on the basis of the proposed allotments. 

Cross Examination 
[By Mr. Lee] 

• ••••••••• 

52 Q. Mr. Elvove, you testified, as I understand it, 
that 10 percent weight should be given to the propor¬ 
tionate—or so-called proportionate shares standard and 
that that standard should be measured by all the sugar that 
the refinery refined and marketed in 1948 from raw sugar 
prepared and processed from cane to which proportionate 
shares pertained, is that correct? A. It is proposed to 
measure, as stated in the brief presented, the processings 
of sugar to which proportionate shares pertained by the 
total production of refined or turbinado sugar for the 12- 
month period November 1, 1947 to October 31, 1948, and 
give that a weight of ten. 

Q. That is irrespective of the source of the raw sugar 
which was so refined? A. That is correct. 

Q. In other words—I ask you if I am correct—you would 
measure the proportionate shares by giving the same weight 
to sugar refined by the refinery who obtained its sugar 
through purchase from outside mills as you would 

53 give to sugar refined by the refinery obtained from 
raw sugar processed by the refinery or from an af¬ 
filiate raw mill of the refinery? A. That is correct. No 
distinction is proposed to be made between sugar refined 
and originally obtained from outside mills or from affiliate 
mills. 

Q. Would you explain why you make no such distinction? 
A. I would say our interpretation of processing, in this 
instance the process known as refining, we measure the pro¬ 
cessing in this instance as the processing which results from 
the refining operations. 
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Q. In other words, your basis is no more than yonr inter¬ 
pretation of the statutory requirements? A. It is based on 
the statute as interpreted by the United States Court of 
Appeals for the District of Columbia and as we understand 
the statute after that interpretation. 

Q. Do you consider that way of measuring proportionate 
shares likely to produce a fair and equitable result? A. We 
do, yes, sir. 

Q. Do you consider it fair that the same weight measure 
of proportionate shares should be given to a refinery who 
has his own source of raw materials as that given to a 
refinery who does not have his own source of raw materials 
but who must, in order to meet his allotment, take the gam¬ 
ble as to whether he will or will not be able to acquire 
through purchase raw sugars from outside mills? 
54 A. We view each of the refineries as entities in them¬ 
selves and we have not considered it appropriate to 
go beyond the entities with which we are dealing in this 
allotment or to consider the methods by which they acquire 
raw sugar, whether they acquire it from affiliated raw 
sugar mills or whether they go outside to purchase from 
non-affiliated mills. 

Q.Would a refiner who had his own source of supply be 
in a better position to fill his allotment and the consump¬ 
tion needs on the continent than a refinery who had only 
in part or who did not have his own source of supply? A. I 
would imagine you might have two situations—a situation 
in which refiners who happen to have affiliated raw mills 
will be in a position to meet their allotments, and also that 
you would have situations in which refiners who have long¬ 
standing relationships with raw sugar mills which they 
don’t own would also he in a position to acquire raw sugar 
readily to fill their refined sugar allotments. 

Q. Do you contemplate it is possible or likely that a 
refiner who does not have his own source of supply might 
have difficulty in obtaining the raw mills which will process 
for his allotment? A. That could well be a situation that 
might develop, yes, but on the other hand it could also be 
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that a refiner who has an affiliate raw sugar mill might ex¬ 
perience difficulties in the way of obtaining his raw sugar 
—labor troubles and so on—and those are impon- 

55 derabies that might apply to one or the other, 
whether affiliated or one 'which has the need to go 

outside to procure some of his raw sugar. 

Q. These proportionate shares as measured by you in 
the sugar Branch’s.proposal include sugar refined during 
1948, I believe you said, by the refiner for mainland con¬ 
sumption and for local consumption both? A. That is cor¬ 
rect. 

Q. And was ability to market as defined by you in the 
Sugar Branch’s proposal measured by the amount of re¬ 
fined sugar that the refiner marketed in 1948 in the con¬ 
tinental United States? A. That is correct. 

Q. Don’t those two standards as defined by you overlap 
in large part ? A. They overlap in part. That is, the refin¬ 
ers marketings of sugar in the continental United States 
are also involved in the calculations, so to speak, of our 
processings from proportionate shares as they include both 
continental and local consumption sugar. 

Q. As measured by you and your interpretation of the 
statute do the two standards differ only in that ability to 
market is measured by 1948 refining and marketing of 
sugar for the continent, while proportionate shares are 
measured both by that and by refinings for local consump¬ 
tion? A. Strictly speaking there is a slight difference 

56 in that processing for proportionate shares is mea¬ 
sured by actual production of refined sugar both for 

local and for United States markets while ability to market 
is measured by only the marketings as contrasted with pro¬ 
duction for the continental United States. That is a minor 
difference because production and marketing are approxi¬ 
mately the same in most instances—I correct that—in the 
important instances in this proceeding. 

Q. Mr. Elvove, does the Government have available and 
would it be willing to place in the record the marketings of 
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the several refineries for local consumption in the period 
1943-1948, inclusive? A. By that you mean marketings 
both local and continental? 

Q. The combined figure? A. The figure breakdown? I 
will show you a table and see if it serves your needs—it 
does not include 1943 and 1944—it contains those we 
thought would be most useful. It shows both the distribu¬ 
tion to the United States market and the local market as 
well as any carry-over. 

Q. Yes. For the years 1945-1948 it covers what I re¬ 
quested. Would you be willing to furnish that for the rec¬ 
ord? A. Yes, we will. 

Presiding Officer: The document referred to will be 
admitted as Exhibit 7. 

Document Marked Exhibit 7. 

57 Witness: Mr. Lee, I also submit for the record 
another table which shows the distribution by refin¬ 
eries of refined sugar for local consumption and the dis¬ 
tribution of raw sugar for local consumption and the per¬ 
centage distribution between raw and refined sugars be¬ 
tween 1945-1948. 

Presiding Officer: The document is received as Ex¬ 
hibit No. 8. 


Document Marked Exhibit 8. 

Q. Do you have available similar figures for 1943-1944? 
A. We did not find these figures readily available and that 
is why they were not prepared for this hearing. I think 
I am correct in assuming that they could be radily obtained 
and I will try to put them in the record later on in the day. 
We will check on that. 

Q. I would appreciate it if the Government could and 
would do so. A. We will check on that 

Q. Does the Government have available figures for the 
period 1943-1948, or any part thereof, showing the amount 
of refined sugar that was produced from raw sugars under 
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the control of the refiners, either because it is owned pro¬ 
duction or affiliated production, and the refined sugar pro¬ 
duced by the refiners from raw sugar not under its control 
but acquired by purchase or otherwise from outside mills? 
A. We have available and will be glad to present for 

58 the record a table showing the total quantity of raw 
sugar received by each Puerto Rican refinery from 

its affiliates and other raw sugar mills during the calendar 
year 1946 to 1948, inclusive. Again I will state that prior 
data was not readily available and again I will check on 
the possibility of completing the data and if possible it 
will be included for presentation in the record. 

Q. Will you present that table now for the record, then? 
A. Yes, I will. 

Presiding Officer: The document will be accepted in 
evidence as Exhibit 9. 

Document Marked Exhibit No. 9. 

Q. Mr. Elvove, will you refer to Exhibit 6 which was 
introduced by the Government as evidence showing the 
proposed allotments of the direct-consumption portion of 
the 1949 Puerto Rican quota for entry in the continental 
United States, and turning to column 7 thereof, I would 
ask does that column show the quantities actually mar¬ 
keted by the respective refineries during 1948 in the con¬ 
tinental United States? A. In terms of sugar, raw value, 
it shows the marketings of direct-consumption sugar in 
the continental United States during the calendar year 
1948. As the table shows by a footnote these figures are 
preliminary, subject to change on receipt of final data. 

Q. Does it also include the amounts which by the 

59 decision of the Court of Appeals for the District 
of Columbia, handed down earlier in the year, had 

been illegally marketed by the Puerto Rican American? 

• •••••••#« 

Mr. Lee: Mr. Presiding Officer, may I rephrase the 
question? 
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Q. Do the amounts shown in columns 7 and 6 include 
all the amounts marketed by the Puerto Rican American 
whether or not legally marketed? A. The amounts shown 
in Column 7 are the total marketings. The answer to your 
question, I believe, is yes. 

Q. In column 4 of the same exhibit, insofar as that 
60 column is based on 1948 marketings does it include 
all the amounts actually marketed by the Puerto 
Rican American in 1948 whether or not legal? A. I be¬ 
lieve the answer to that question is also yes. 

Q. Mr. Elvove, the statute requires, among other things, 
that the result produced by yonr allotments be equitable. 
Do you believe that a formula that is based on illegal mar¬ 
ketings is an equitable formula? 

• ••••••••• 

Mb. Lee : So long as counsel for the Government is com¬ 
menting upon legal questions, I y onder if he would extend 
his comment and state whether it is the view of the Govern¬ 
ment that it is equitable to include a formula for mar¬ 
ketings which are illegal or would have been illegal had 
the decision of the court been rendered earlier. The ques¬ 
tion is as to the equity of it. 

Mr. Bagwell : I can only answer the question this way: 
that as the proposal has shown, the Government regards it 
as fair to include or to measure the ability to market by the 
1948 marketings of the various companies. I cannot com¬ 
ment beyond that. 

Mr. Lee : Mr. Presiding Officer, so there may be no mis¬ 
take in our position and so the Government and the Porto 
Rican American have notice and may produce evidence 
in that connection, if they desire, I want to state 
62 it is the definite position of Central Roig and West¬ 
ern Sugar Refining Company that it is entirely in¬ 
equitable to base a formula on illegal marketings, that in 
our judgment this formula does not carry out in good faith 
the decision of the Court of Appeals of the District of 
Columbia and that it is a curious thing that following 
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the decision of the Court of Appeals of the District of 
Columbia the formula results in only an insignificant mod¬ 
ification of the allotment of the allottee who lost that case. 
That position, of course, will be amplified in our brief 
but I think it is fair to make it now so there will be no 
mistake by anyone as to our position in the matter. 

• *•••••••« 

63 Mr. Lee : Mr. Presiding Officer, I had understood 
from the witness in answer to my question that the 
formula proposed was prepared and proposed on the basis 
of conforming to and in accordance with the Government’s 
understanding of the Court of Appeals decision. 

Witness: The formula proposed is based on the statute 
as interpreted by the Court of Appeals of the District of 
Columbia, as we understand that interpretation. 

Q. And it is your desire to carry out under this formula 
the decision of that court as it now stands? A. That is 
correct. 

• ••••••••• 

66 Mr. Lee: Mr. Presiding Officer, I would like to 
ask the witness another question. 

Questions By Mr. Lee: 

Q. Is Mr. Chester E. Davis an official of the Sugar 
Branch of the Department of Agriculture? A. Yes, sir, 
he is. 

Q. Is he under your supervision? A. Yes, he is. 

Mr. Lee : Mr. Presiding Officer, this morning I request¬ 
ed from Mr. Elvove figures on local consumption for 1943 
to 1948. He didn’t have those figures available and stated 
that he would attempt to ascertain them and put them in 
the record. I find that the record of last year’s proceed¬ 
ings, pages 38 and 39, of the hearings on the direct con¬ 
sumption quota, or the allocation of it for 1948, Mr. Ches¬ 
ter E. Davis, who Mr. Elvove states is one of his assistants, 
testified on that point and included those figures in 

67 the record. I therefore request that in the interest 
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of expedition, and also to save further work by 
the Department officials, that the reporter be instructed 
to copy into the transcript at the present point pages 38 
and 39 of the record of last year’s proceedings showing 
these figures on local consumption. 

Presiding Officer: You are referring to the December, 
1947 hearing? 

Mr. Lee: Yes. 

Mr. Peyton: I’d like to suggest first, before that, that 
the entire record of last year’s hearings be incorporated 
by reference in this proceeding. A great deal of the ma¬ 
terial presented there is pertinent to the allocations to 
be made in connection with this hearing, so I would re¬ 
quest that Docket No. SA-68 in the matter of “Hearing 
with Respect to Proposed Allotment of Direct Consump¬ 
tion Portion of 1948 Sugar Quota for Puerto Rico” be in¬ 
corporated in this record by reference. 

Presiding Officer: Is there any objection to that? 

Mr. Lee: Mr. Presiding Officer, I regret to have to ob¬ 
ject to my colleague’s request that the transcript of last 
year, composed of some 349 pages, plus numerous exhibits, 
be incorporated in this record. A large share of the testi¬ 
mony, for instance, was devoted to all the reasons why 
Puerto Rican American Refining Company had 
68 troubles during the war, and therefore that certain 
war years should be excluded from consideration 
by the Department. The Court of Appeals has held that 
wrong. I think to put in all the testimony there not only 
encumbers the present record tremendously, and increases 
the cost in case an appeal is taken, but a record would 
have to be prepared in this form in a joint appendix for 
the Court of Appeals, and it would have a great deal of 
thoroughly immaterial and irrelevant material and evi¬ 
dence in it which would have no bearing on the situation. 
If the gentleman has some specific, narrow point, in the 
interest of expedition I would have no objection, but to 
include all of that record is improper procedure. 
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Mr. Quinn: Include it by reference. In that way it is 
in this record, and it would permit counsel, or anybody, 
to use just such portions of the transcript of that hearing 
that they consider necessary. If you incorporate it by 
reference I don’t see where it burdens this record, or 
burdens anybody unduly financially. 

Mr, Lee: I, at least, for one would have to go over all 
those 349 pages, and the exhibits, in order to prepare 
briefs here, and I emphatically disagree with Mr. Quinn 
here, and I do not feel the District Court of Appeals for 
the District of Columbia would accept that by reference; 

it would at least require, as Mr. Bagwell stated, that 
69 you give to the court at least copies of them, even 
if you didn’t add it to your appendix. We had a 
lot of statistics last year about the ownership of various 
refineries and it would require copies of that evidence to 
be handed up and submitted by counsel in lieu of printing. 

Mb. Peyton: One premise that Mr. Lee bases his lack 
of desire to incorporate testimony of his witnesses and 
ours in last year’s record, seems to be that the Court of 
Appeals, according to Mr. Lee, has ruled that past mar¬ 
ketings are not to be considered in the light of the war 
years. We contest that, and we understand the Govern¬ 
ment is contesting that, and consequently we feel that the 
incorporation of that material into this record is most 
pertinent to the hearing; so pertinent, in fact, that we would 
have to re-incorporate it by direct testimony in support of 
proposals that we may later make in this hearing. So it was 
our desire to save time and expense in making this request 
to incorporate the entire record for last year. 

(Discussion was had off the Record.) 

Presiding Officer: On the record. The Presiding Of¬ 
ficer’s ruling is that the December, 1947, record, including 
the exhibits, will be made a part of this record by refer¬ 
ence. 


21 


Mb. Lee: That includes all the record, including all 
statements made by Mr. Davis last year. I would 

70 like to have this record show, Mr. Presiding Officer, 
that we object to the inclusion of the testimony of 

Mr. Giles and others last year relating to the marketing dif¬ 
ficulties during the war period as being irrelevant, by vir¬ 
tue of the decision of the Court of Appeals of the District 
of Columbia, and therefore having no proper place in this 
record. 

Presiding Officer : The objection will be overruled. Mr. 
Elvove was and is now available for further cross-exami¬ 
nation. Does anyone present wish to question Mr. Elvove 
at this time? 

Mr. Peyton: Yes. 

Mr. Lee: I would like . . . May I ask a question here? 
I would like to ask if Mr. Elvove adopts as correct the 
testimony made by the Government witness at the hearing 
last year and incorporated now by reference in the present 
record ? 

Mr. Elvove: I would say in reply that the testimony 
presented by the Government witness last year related to 
allotments for 1948, for Puerto Rico, and has no direct 
bearing on the allotment of the 1949 quotas. The views 
related then more directly to the 1948 quota, rather than 
the 1949 quota. As you know we have held that the allot¬ 
ment of any quota is not necessarily binding on the future 
action of the Department, in considering problems at any 
given point, such as the problem of alloting any 

71 specific annual quota. 

Mr. Lee: Mr. Presiding Officer, Mr. Elvove has 
been designated as the Government witness along with 
Mr. Folken in the present hearing. Mr. Davis held that 
designation a year ago. All I am asking is if the officially 
designated Government witness this year, having adopted 
by reference Mr. Davis’ testimony last year, is willing to 
adopt Mr. Davis’ testimony. Either he repudiates Mr. 
Davis’ testimony of last year, or he is willing to adopt it 
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as his testimony. Mr. Davis is his subordinate. I would 
like to ask again if Mr. Elvove adopts as correct the testi¬ 
mony made by the Government witness at the hearing last 
year, which is now incorporated in the present record 
by reference? 

Presiding Officer : I was under the impression that his 
answer was this, that he adopted it in 1948 as applied to 
the proceeding had at that time. I don’t think he meant 
that he today wants to have Mr. Davis’ testimony apply to 
the 1949 allocation. Is that correct? 

Mr. Elvove: That’s correct. I adopt it as it affects 
the 1948 quota. 

Mr. Lee: We are in a peculiar situation. Mr. Peyton 
has asked, and Mr. Quinn has asked, and you have ruled 
that that testimony come in as proper, related testimony. 
Now the Government witness says no, he will not accept 
it, except only for the 1948 quota. There is some- 
72 thing wrong. Either that testimony should not be 
in, or it should be applicable to the present hearing. 

Mr. Quinn: Well, the testimony speaks for itself. 

Mr. Elvove : . It is relevant, but not necessarily directly 
relevant. 

Mr. Lee: You adopted it as being correct? 

Mr. Elvove : With respect to the 1948 allotment. 

Mr. Lee : And you adopted it as being . . . 

Mr. Peyton: (Interposing) Are you implying, Mr. Lee, 
that Mr. Davis’ testimony last year was false? 

Mr. Lee : Oh, no. I thought that was your position. I 
think it was very accurate. 

Mr. Peyton: Isn’t that sufficient? The record is in¬ 
corporated in this hearing, and consequently Mr. Davis’ 
testimony is incorporated by reference in this hearing. 

Mr. Lee : The presiding officer said that is correct, but 
the Government witness now claims it was relevant but not 
directly relevant. He accepts it as being correct testi¬ 
mony. 

Mr. Elvove: It was certainly correct testimony in my 
humble opinion with respect to the allotment of the direct 
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consumption portion for 1948. It has, probably, some rele¬ 
vance to some of the problems that are coming up in respect 
to the 1949 allotment. Just what those relationships in 
any specific instance will be, I do not know at this 

73 point. Certainly each allotment hearing, as I un¬ 
derstand it, stands on its own feet pretty much, in¬ 
asmuch as we have always taken the position, as you know, 
that problems in 1949 and methods of allotment in 1949, do 
not necessarily imply or make necessary that the methods 
adopted in 1949 wdll apply in 1950. 

Me. Lee : The witness does not assert, I take it, that the 
testimony since the time it was given has become false? 

Mb. Elvove : Certainly it has not. 

Mr. Lee: And he accepts it as being relevant but not 
directly relevant to the 1949 period? 

Me. Peyton : Mr. Presiding Officer, I must object to the 
attempt on Mr. Lee’s part to force this witness to take Mr. 
Davis’ words as uttered by him last year, and take all 
those w’ords as his own in testimony given in this hearing. 
I think it is an improper line of questions. 

Presiding Officer: I think the record speaks for itself 
as to what has transpired, and I don’t think we need to go 
into the matter any further. 

Mr. Lee: May I inquire if, as a result of your ruling, 
it is to be understood that the testimony incorporated by 
reference is relevant, and therefore admissible in connec¬ 
tion with the present hearing? 

Presiding Officer: My ruling is that the pro- 

74 ceedings of 1947 are relevant and pertinent to the 
issues in. this proceeding. The weight, however, to 

be given to that proceeding is a matter that is up to the 
administrator. 

Mb. Elvove : May I clarify some of my statements? 

Mr. Lee : Go ahead. 

Mr. Elvove : I want to make my position clear, and that 
is that it has always been my understanding that each al¬ 
lotment hearing is an entity. Now certainly we don’t ig- 
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nore, and I am sure Mr. Lee would not want us to ignore, 
things we have done in the past.. They certainly have some 
relevancy. The degree of direct relevancy, however, is 
certainly open to some question. Certainly in the past we 
have not ignored the method of allotment and the problems 
we encountered in making previous allotment orders. I 
think the principle is, and not from a legal standpoint be¬ 
cause I am not qualified to speak from a legal standpoint, 
or the point is, that the testimony of Mr. Davis is quite 
pertinent to the operation of our 1948 allotment order, and 
certainly our allotment order for_1948 has some relevancy 
to the issues in 1949. 

Mr. Bagwell: I might say, Mr. Presiding Officer, that 
it seems to me there is a distinct difference between the 
relevancy of the testimony and the weight the Secretary 
may give to this testimony. I imagine there may have 
been quite a few things said here today that the Sec- 
75 retary would not attach any weight to, but he cer¬ 
tainly would not say that they are not relevant. It 
seems to me that the testimony last year is relevant, but 
that the Secretary should give weight to what Mr. Davis 
said is a matter for future determination. I assume in 
your brief you perhaps would take that position, if you 
do not agree with the statements that he made last year. 
I don’t have that all in mind, what he said. 

Mr. Peyton: Mr. Elvove, you were at the hearing on 
Tuesday on the raw sugar allocation, were you not? 

Mr. Elvove : Yes, sir, I was. 

Mr. Peyton : Do you agree with the statement made at 
that hearing by Mr. Folken to the effect that the distor¬ 
tions of the war years were such as to make them an im¬ 
proper measure in your determination of the allocations to 
the raw mills ? 

Mr. Elvove: Our position on the use of the war years 
in allotment proceedings, is, I think, pretty well established. 
It is, namely, that we have considered the war years as 
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unrepresentative as compared with pre-war years in most 
allotment matters; but as you know, Mr. Peyton, the in¬ 
terpretations which have been given to the standards set 
forth in the Sugar Act of 1948 by the Court of Appeals 
are such that we are trying to operate within those inter¬ 
pretations. 

• •••••••*• 

83 Questions by Mr. Lee : 

Q. Mr. Elvove, with reference to the testimony 
developed from you by Mr. Peyton, do you consider the 
war time years undesirable as a basis for measuring past 
marketings or other factors in alloting this quota, because 
of the war time policy of the Department to minimize in¬ 
terference with pre-war relationships in industry? A. I 
will have to answer that question in this way, I think. 

Q. Perhaps before you answer it it would be only fair 
to you to point out that your assistant, Mr. Davis, indi¬ 
cated last year in testimony incorporated and made a part 
of this record that the war time years are also considered 
undesirable because of the war time policy of the Depart¬ 
ment to minimize interference with pre-war relationships 
in industry. A. I recall that, Mr. Lee. My answer is this, 
that until the decision of the United States Court of Ap¬ 
peals in the case of Roig versus Secretary of Agriculture, 
we felt that the war time years were unrepresentative, and 
furthermore, we pointed out and point out again that it 
was the policy of the Department in resuming peace time 
operations to minimize the effect of war time dislo- 

84 cations. Barring that decision we would probably 
still feel that way today. 

Q. Do you still feel that way? A. Barring the decision, 
we still feel that way. 

Q. Mr. Elvove, do you believe that when controls—and 
the controls I refer to are the war time controls—that when 
such controls are removed the various segments of the in¬ 
dustry in so far as possible should occupy the same relative 
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position as they occupied prior to such controls ? A. With 
respect to these proceedings, and again barring the de¬ 
cision of the Court of Appeals, I would say again yes. 

Q. The last question was based upon a letter that was 
written by the chief of the Sugar Branch to the attorney 
for Puerto Rican American on June 10, 1947, in which 
such a statement is made. Do you adopt that statement 
as yours “barring the decision of the Court of Appeals”? 
A. That is correct. 

Q. And you adopt Mr. Davis’ testimony along the same 
line “barring the decision of the Court of Appeals”? A. 
Well, if you ask me, Mr. Lee, if I adopt all of the three 
hundred odd pages of Mr. Davis’ testimony in those pro¬ 
ceedings . . . 

Q. No, these are only small excerpts from four different 
pages of Mr. Davis’ testimony. 

Mb. Peyton: May I interrupt a moment, please? 
85 Mr. Presiding Officer, it seems to me that this pick¬ 
ing out of sentences here and there and attempting 
to have Mr. Elvove subscribe to them or not, when he 
hasn’t got before him all the surrounding circumstances, 
it seems to me that this line of questioning becomes slightly 
unfair. I would like to suggest that maybe Mr. Elvove 
would like to modify his answers in the light of circum¬ 
stances that prompted these statements that Mr. Lee 
quoted. 

Presiding Officer: Mr. Peyton, I feel that Mr. Elvove 
is a very intelligent witness, and I am sure that he has a 
full appreciation of the significance of the questions, and 
I would have to overrule your objection, if you are ob¬ 
jecting. 

A. I would have to answer the question this way, Mr. 
Lee. If it had not been for the decision of the United 
States Court of Appeals for the District of Columbia in 
the case of Roig Refining Company versus the Secretary 
of Agriculture, that the Sugar Branch’s policies as you 
quoted them with respect to that letter to the counsel of 
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Puerto Rican American Sugar Refining Company, and as 
you have exhibited them from the record of last year, would 
probably still represent the views of the Sugar Branch. 
There has, however, been that decision, and we have at¬ 
tempted in good faith to live within that decision, so to 
speak. 

86 Q. Would it be true, Mr. Elvove, that feeling that 
the Department’s views on those matters are and 
were correct, that you have therefore formulated a pro¬ 
posal that would produce approximately the same result 
notwithstanding the decision of the Court of Appeals? A. 
Mr. Lee, in arriving at a formula for a proposal in this 
matter we considered many formulas. We devised and con¬ 
sidered formulas that we considered would be within the 
framework of that decision. The one we have selected 
and proposed, and again I reiterate it is just a proposal, 
is one which we feel presents a fair and equitable allotment 
of sugar among the respective allottees. 

Direct Examination 

Questions by Mr. Lee : 

Q. Mr. Roig, is the Central Roig Refining Company a 
corporation organized under the laws of Puerto Rico 
102 in 1941? A. Yes, Mr. Lee, Central Roig Refining 
Company is a corporation organized in 1941, in 
Puerto Rico. 

Q. Under the laws of Puerto Rico? A. Under the laws 
of Puerto Rico. 

Q. Does it own a refinery? A. It owns and operates a 
refinery. 

Q. Has it owned that refinery since the formation of 
Central Roig Refining Company? A. Yes. 

Q. How many stockholders are there in Central Roig 
Refining Company outside of three qualifying stockholders 
holding qualifying shares, one share each? 

• •••#••••• 



28 


A. As I recall, there are about nine, outside of the three 
having qualifying shares, each one qualifying as a director. 

Q. Who are president and vice president? A. The presi¬ 
dent is Mr. Antonio Roig, and the Vice president is Mr. J. 
Adalberto Roig. 

Q. Mr. Roig, when was Antonio Roig, Sucesores, 

103 S. en C. formed? A. It was formed in 1933. 

Q. Under the law’s of Puerto Rico? A. Yes, a 
partnership under the laws of Puerto Rico. 

Q. And as a “Sociedad en Comandita”? A. Yes. 

Q. Does it owm the sugar mill Central Roig, and El 
Ejemplo? A. Yes, sir. 

Q. Since wrhen? A. Since 1939. 

Q. How many partners has Sucesores? A. Sucesores 
has, I believe, nine partners. 

Q. Are these the same persons that are stockholders in 
Central Roig Refining Company? A. They are the same 
individuals, although the holdings may not be in the same 
proportion. 

Q. In other w’ords, the individuals who are partners in 
Sucesores are also the individuals w’ho are stockholders in 
Central Roig Refining Company, although the interest of 
each of the entities are not necessarily identical? A. That’s 
right. 

Q. Who are the managing partners of Sucesores? A. Mr. 
Antonio A. Roig, and Mr. J. Adalberto Roig. 

Q. Are they what is known under the Spanish law 

104 as “Socios Gestores” (managing partners) ? A. Yes, 
sir. 

Q. Are the other partners silent partners? A. Yes, sir. 

Q. Known under the Spanish law as what? A. “Socios 
Comanditarios”. 

Q. Mr. Roig, did Sucesores or Central Roig Refining 
Company market on the mainland in 1948 any sugars in 
raw form? A. Yes, sir. 

Q. How much? A. Antonio Roig, Sucesores, shipped 
8,673 tons of raw sugar during 1948. 
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Q. Is it the normal business practice of Sucesores to ship 
sugar to the mainland or to deliver all of its raw sugar to 
Central Roig Refining Company for refining and then ship¬ 
ping to the mainland, or into the local market in refined 
form ? A. The normal practice has been for Antonio Roig, 
Sucesores, to deliver to Central Roig Refining Company as 
much of its production as Central Roig can refine, to market 
in the continental United States and locally, but if restric¬ 
tions prevent us from doing that there is no alternative 
than to ship the balance that cannot be refined in the form 
of raw to the continent. 

Q. Is Sucesores normally only a source of supply 

105 for raw sugar for Central Roig Refining Company, 
and not a marketing agency for shipment of raw 

sugars to the mainland, or in the local market ? A. I would 
say that since the refinery was established that is correct. 

Q. Why then, Mr. Roig, in 1948 did Sucesores market 
these 8,673 tons of raw sugar on the mainland rather than 
having them refined and marketed in refined form on the 
mainland by Central Roig Refining Company? A. Well, 
Central Roig Refining Company had to curtail its produc¬ 
tion of refined sugar because of the order of the Secretary 
of Agriculture following the hearing held in Washington in 
December, 1947, and following that hearing the findings 
were such that Central Roig was very limited as to the 
amount of sugar that could be exported in the form of re¬ 
fined. 

Q. Would it have been practicable for Sucesores to have 
waited and seen whether or not the Court of Appeals would 
have held the Puerto Rican Sugar Order 18 illegal before 
making up their mind whether to market the sugars in raw 
form or turn them over to Central Roig Refining Company 
for refining? A. It would have been absolutely impracti¬ 
cable, because refining operations as a rule take place dur¬ 
ing the early months of the year, while the raw sugar 

106 crop is being harvested, and to wait for the findings 
of the Court of Appeals would have meant either 
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producing excess refined sugar and take the chance of mar¬ 
keting it, or start refining again following the findings of 
the Court of Appeals, which eventually came out very late 
in the fall, as a matter of fact on November 24th. 

Q. Had it not been for the illegally restrictive influence 
of Puerto Pico Sugar Order 18, would Sucesores have 
turned over the raw sugars which you referred to to Cen¬ 
tral Roig Refining Company for marketing? 

• ••••••••• 

107 Q. I will perhaps help by restating the question. 
Mr. Roig, had it not been for the restrictive influence 

of Puerto Rico Sugar Order No. 18, which was held con¬ 
trary to law by the Court of Appeals of the District of 
Columbia, would Sucesores have turned the 8673 tons of 
raw sugar over to Central Roig Refining Company for 
refining and marketing on the mainland in refined form? 
A. Antonio Roig, Sucesores surely would have turned all 
of that over to Central Roig Refining Company if the 

108 order had given us ample capacity to refine it and 
ship it. 

Q. Mr. Roig, what was the total production of raw sugar 
by Sucesores in 1948? 

Mr. Antoxsanti : I would like to object to the previous 
question, and I ask that it be stricken. I did not catch the 
full import of it at first. The question was, I believe, had 
it not been for the restrictive effect of the Secretarial Or¬ 
der, would one of these entities have turned over part of 
its local sugar for local consumption to their refinery for 
refining, wasn’t it? 

Mr. Lee: No, turned over 8673 tons of raw sugar to Cen¬ 
tral Roig Refining Company for refining and marketing on 
the mainland. 

• ••*•••••• 

109 Q. Mr. Roig, what was the total production of raw 
sugar by Sucesores in 1948? A. According to the 

figures that I have with me Antonio Roig, Sucesores, 
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110 produced 54,849 tons of 96 degree sugar, equivalent 
to 55,003 tons, raw value. 

Q. Was all of this refined except for the 8673 tons by 
Central Roig Refining Company? A. That’s correct. 

Q. Did Central Roig Refining Company fill its allotment 
under the improperly restrictive Puerto Rican Sugar Order 
No. 18? A. It did fill its allotment, and the first re-allot¬ 
ment, too. 

Q. Did it after the Court of Appeals decision market 
then a greater amount in refined form? A. After the deci¬ 
sion of the Court of Appeals about November 24th, we were 
able to ship additional sugar that we had in Puerto Rico 
which we found were not available for local consumption. 

Q. But you were not able to ship the 8673 tons then be¬ 
cause they were not on hand any longer? A. We were un¬ 
able to ship in the form of refined because they had already 
been shipped in the form of raw. 

Q. Mr. Roig, did Sucesores or Central Roig Refining 
Company purchase from outside mills any raw sugar dur¬ 
ing 1948? A. We did not purchase any outside sugar. 

Q. Did you purchase any refined sugar from outside 
mills? A. We did not purchase any refined sugars. 

111 Q. Did you purchase any outside sugars raw or 
refined during 1947 ? A. I believe we did. I will just 

refresh my mind. The record presented at the hearing this 
morning shows that we purchased 4,749 tons. 

Q. Of raw sugar? A. Of raw sugar, yes, sir. 

Q. In 1947 from outside mills? A. Yes. 

Q. And how about 1946, are those figures also in the 
record? A. Those figures are also in the record. They show 
no purchase from others. 

Q. And they are correct as to the years 1943, 1944, 1945 
and 1946? A. I am pretty sure they are correct. I can’t 
recall the exact figures. 

Q. And you are referring to figures found in Govern¬ 
ment Exhibit No. 9? A. That’s correct. 

Q. Mr. Roig, how much sugar did Central Roig Refining 
Company market locally in 1948, as refined sugar? A. Ac- 
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cording to the report of the Production and Marketing Ad¬ 
ministration of the Caribbean Area, dated January 7th, 
Exhibit B, No. 52, on the Second page it shows that 

112 we marketed locally 20,205 tons, as reported there, 
but we also sold locally to Western Sugar Refining 

Company 535 additional tons which it was my understand¬ 
ing should be considered a local sale. 

Q. How much sugar in raw form did Sucesores market 
locally in 1948? A. The same report on page 1 shows 1820 
tons. 

Q. Why did Sucesores market that sugar locally in raw 
form, instead of turning it over to Central Roig Refining 
Company for refining and marketing in refined form? A. 
For the same reason that we had to ship our raws to the 
Continental United States, because we had a production 
that we could not refine and we had to market it in the form 
of raw sugar, and to avail ourselves of that market. 

Q. Was the amount that Central Roig Refining Company 
marketed locally in refined form in 1948 larger than the 
amount marketed by that company in prior year? A. I 
don’t recall prior year’s figures, but I have the impression 
that the marketings of raw sugar in 1948 were larger than 
in previous years. 

Q. Refined sugar? A. Yes. That is the largest year that 
Central Roig has had in refined sugar. 

Q. Am I correct in understanding that you have said 
that the refined sugar marketed by Central Roig in 

113 1948 was larger than that marketed in any prior 
year? A. That’s correct. 

Q. Mr. Roig, when does Central Roig Refining Com¬ 
pany normally commence operation in a year? A. It gen¬ 
erally commences some time in January, according to 
weather conditions; sometimes early in the month, some¬ 
times after the middle of the month. 

Q. When does it normally cease refining operations ? A. 
The ending of operations depends on the volume of refined 
sugar that we eventually make, sometime in June or early 
in July. 
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Q. Mr. Roig, do you regard, in view of the restrictive 
effect of Puerto Rican Sugar Order 18, the marketings of 
refined sugar of Central Roig Refining Company' in 1948 as 
representative of its ability to market? A. No, sir. 

Q. Do you regard, in view of that illegal order, that the 
marketings by Western Sugar Refining Company of refined 
sugar for the mainland for 1948 as being representative of 
its ability to market ? 

A. I believe that it would not be representative of their 
ability to market either. 

114 Q. In each instance, is that because Puerto Rican 
Sugar Order 18 prevented the two companies from 

marketing refined sugar on the continent that they would 
otherwise have marketed? A. Yes, sir. 

Q. Mr. Roig, the record shows that Central Aguirre, Cen¬ 
tral San Francisco, and Central Guanica did not market 
all the refined sugar on the continent that they were al¬ 
lotted by Puerto Rican Sugar Order 18. Do you regard 
their actual marketings of such sugar on the continent dur¬ 
ing 1948 as being representative of their ability to market? 
A. I would say that if they were granted a quota which 
they were not able to use their ability to market should be 
determined by the amount that they did actually market, 
or none. 

Q. Mr. Roig, do you regard it as equitable to base a 
formula for marketings in 1949 on Central Roig Refining 
Company and Western Sugar Refining Company’s actual 
marketings of refined sugars in 1948? A. No, I don’t think 
that is equitable. 

Q. Do you regard such a formula as inequitable? A. Cor¬ 
rect. 

Q. Do you regard the weights found in the Government’s 
proposal for 1949 allotments, namely 45 percent for 

115 ability to market, 45 percent for past marketings, 
and 10 percent for proportionate shares, as weight¬ 
ings that would produce as far as those weightings are 
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concerned an equitable result ? A. I believe so far as per¬ 
centages are concerned only they would produce fair and 
equitable results. 

Q. Why do you feel that 45 percent should be given to 
ability to market, 45 percent to past marketings, and only 
10 percent to proportionate shares? A. Well, I feel that a 
plant, a refinery that has been operating for a number of 
years has established a performance, and has definitely 
proved its ability to perform or market, and therefore the 
heaviest weighting should be given to those two specific 
factors. 

• ••••••••• 

127 Direct Examination 

Questions by Mr. Lee : 

Q. Mr. Ramirez de Arellano, when was Central Igualdad 
established and under what law? A. Central Igualdad was 
incorporated in the year 1925 under the laws of Puerto 
Rico. 

Q. Does it own a raw mill known as Central Igualdad? 
A. Yes, sir, together with some 400 acres of land. 

Q. When was Western Sugar Refining Company Incor¬ 
porated, and under what law? A. Western Sugar Refining 
Company was incorporated in 1942, under the laws of 
Puerto Rico. 

128 Q. Does it own a refinery? A. Yes, sir. 

Q. And since the formation of the corporation? 
A. Yes, sir. 

Q. Is Central Igualdad a source of supply of raw sugar 
for Western Sugar Refining Company? A. It has been the 
source of supply of raw sugar for Western Sugar Refining 
Company. 

Q. Will you state in your own words the relationship be¬ 
tween Central Igualdad, Inc., and Western Sugar Refining 
Corporation? A. Well, it is this way. The ownership of 
Central Igualdad and the ownership of Western Sugar 
Refining Company is the same, that is, the control is by the 
same people, although in different proportions. 
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Q. Did Central Igualdad market any raw sugars on the 
mainland in 1948? A. Yes, Central Igualdad marketed 10,- 
126 tons of raw sugar, raw value, in the United States in 
1948. 

Q. Why was that sugar marketed in raw form instead of 
being turned over to Western Sugar Refining Corporation 
for refining and marketing in refined form? A. By reason 
of the debated illegal order No. 18. 

••**•*•••• 

129 A. (Continued) Wliereby Western Sugar Refin¬ 
ing Company is limited in its production to only a 

fraction of what it could produce. If I may further explain 
myself, in answer to this question I would like to say that in 
the year 1948 Western Sugar Refining Company produced 
30,439 tons of refined sugar, raw value, when it normally 
should have produced all of the sugar that Central Igual¬ 
dad was able to harvest and produce, that is, 40,394 tons. 
That was the case as shown by the Production and Market¬ 
ing Administration record, during the years of the war 
there was no restriction. That is to say, that the refinery 
was able to handle all of the sugars produced by the affili¬ 
ated raw mill. 

Q. Would it have been practicable for Central Igualdad 
to have waited until the Court of Appeals rendered its 
decision before determining whether to market those 10,126 
tons, I believe you stated, in the form of raw sugar, rather 
than turning them over to Western Sugar Refining Com¬ 
pany? A. I don’t believe so, sir. We have always felt 
that it is better to follow a conservative policy, and as you 
know we finish our grinding operations in June or July, and 
at that time we must know what we are going to do, and 
since there was an order in force at that time we did not 
think it was advisable at that time, and we had to either 
refine then within that order, or stop altogether to await 
the lifting of restrictions. 

130 Q. Did Western Sugar Refining Company market 
in refined form an amount equal to that permitted 
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by Puerto Rican Sugar Order 18, as advised under the re¬ 
allocation? A. Yes, sir, it refined, I mean it marketed, up 
to the total amount which was permissible and which it was 
able to enter before the end of the year wfithin the overall 
Puerto Rican quota, and within the terms, at the same time, 
of the order allocating to Western Sugar Refining Company 
a very limited amount. 

Q. Did Western Sugar Refining Corporation purchase 
any raw sugars from outside mills in 1948? A. No, it did 
not. It only purchased from Central Igualdad. 

Q. Except for the 10,126 tons marketed in raw form by 
Central Igualdad, was all the remaining production refined 
by Western Sugar Refining Corporation? A. Except for 
that, and something like 11 tons of raw sugar, raw value, 
which were delivered to the local Mayaguez market at the 
special request of friends. 

Q. In raw form? A. In raw form, yes, sir. 

Q. When does Western Sugar Refining Corporation nor¬ 
mally commence refining operations? A. At the same time 
that Central Igualdad commences harvesting opera- 
131 tions, which is generally the latter part of December 
of each year. 

Q. When does it cease refining operations? A. Normally, 
it ceases with the operations of the raw sugar mill, with 
the exception of other years when there has been no limita¬ 
tion of the operation of refining mill, when we were able to 
supply their demands for refined sugar both locally and in 
the United States in excess of the production of our own 
mill, and then we purchased and refined oil season. 

Q. What are the reasons for these times of commence¬ 
ment and termination of operations? A. It is economical. 
An economical factor is involved. It is more economical 
to refine while we operate the raw mill, rather than refine 
by itself as a separate operation. 

Q. Mr. Ramirez de Arellano, do you regard the actual 
marketing of refined sugar by Western Sugar Refining 
Corporation during 1948 as representative of its ability to 
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market for the mainland? A. Under no circumstances 
would I regard it as representative. 

Q. Why is that? A. For the reason, as I said before, that 
the Western Sugar Refining Company was limited by the 
so-called and debated illegal law or act. 

132 Q. The debate is all on Mr. Antonsanti’s part, not 
on mine? A. Yes, sir. It is obvious, to extend my¬ 
self on that point, it is obvious that the mill, I mean the 
Western Sugar Refining Company, is not truly represented 
in its capacity and ability to produce and to market by its 
production of 1948. If I may put certain figures into the 
record, I would like to show the apparent or manifest dis¬ 
crepancies in the production of which the refinery is ca¬ 
pable, by showing the figures of 1946 and 1947 as compared 
to the figures of 1948. 

Q. Will you please do so? A. In 1946 Western Sugar 
Refining produced for export 28,121 tons of refined sugar, 
raw value, and it marketed locally 17,950 tons of refined 
sugar, raw value, for a total of 46,146 tons of refined sugar, 
raw value. For the same year its affiliated mill, Central 
Igualdad, harvested and produced 40,860 tons of raw 
sugar, raw value, which shows that the refinery was able 
to manufacture in the refined form in excess of the pro¬ 
duction of the raw mill. In 1947 a similar situation oc¬ 
curred. In that year Western Sugar Refining Company 
exported about 30,000 tons of refined sugar, raw value, and 
marketed locally about 18,807 tons of refined sugar, raw 
value, for a total of 49,608 tons, as compared to its affiliated 
raw mill production of only 46,524 tons. If we look 

133 into the 1948 picture we will see that by the Secre¬ 
tarial Order No. 18, we were limited to 16,718 tons for 

a local over-all prduction that year of 30,439 tons, as against 
a total raw sugar mill production of 40,394, thereby incur¬ 
ring an unbalance of 10,126 tons which went to be refined 
somewhere else in the continental market, part of it, and 
part of it to the Puerto Rican American Refining Com¬ 
pany, not in direct form but in the privilege to do so. 
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Q. In your opinion, are the marketings of refined sugar 
of Central Roig Refining Company during 194S on the 
mainland representative of its ability to market refined 
sugar for the mainland? A. No, sir. They had a parallel 
situation with Western Sugar Refining Company as re¬ 
gards their marketings in the United States. 

Q. Do you regard Guanica and Aguirre and San Fran¬ 
cisco’s actual marketings in 194S as representative of their 
ability to market for the mainland? A. I personally do 
not think so. , 

Q. Even though they marketed less than what was al¬ 
located to them? A. Well, yes, even though they mar¬ 
keted less than what was allotted to them, because they 
could not, or did not seem to prefer to market. 

134 Q. I don’t know as I understand that last answer. 

Let me state the question again and see if you can 
make your answer a little clearer. As I understand the 
facts of record, in 1948 Aguirre, Guanica and San Fran¬ 
cisco actually marketed less than the Secretary of Agricul¬ 
ture allotted to them under Puerto Rican Sugar Order 
No. 18, on this first allotment. Under these circumstances, 
would you say that those actual marketings by these three 
concerns on the continent were representative of their abil¬ 
ity to'market? A. Under those circumstances, yes* be¬ 
cause they were free to cover certain permissible amounts 
which were allotted to them to bring in and they did not, 
so that should naturally be so. 

Q. Do you regard the 45-45 and 10 weightings in the 
Government proposal, attributable respectively to ability 
to market, past marketings, and proportionate shares, as 
equitable weightings so far as weightings are concerned, 
for purposes of allotments for 1949? A. I personally feel 
that the part attributed to proportionate shares should be 
a little less, but I think it could be accepted as it has been 
proposed by the Government. 

Q. It should be less than 10 percent? A. It should be 
somewhat less, but as it is, it is all right. It is acceptable. 
• ••••••••• 
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137 Questions by Mr. Bagwell: 

Q. I would like to ask a few questions as to the relations 
between Central Igualdad, Inc., and Western Sugar Refin¬ 
ing Company. I believe you said they were separate and 
distinct corporations, with common ownership of stock, is 
that correct? A. In different proportions. 

138 Q. Now you spoke of ... it wasn’t clear if you 
were speaking of refinery or not, but you spoke of 

‘‘our” raw sugar. Do you keep separate books? A. I 
mean the raw sugar that the Western Sugar Refinery had 
purchased from a raw sugar mill affiliated to Western 
Sugar Refining Company, called Central Igualdad; but 
when I spoke possessively I meant sugar owned by West¬ 
ern after it bought it. 

Q. You regarded it as property of Western Sugar Re¬ 
fining Company only after the transaction of buying it? 
A. Yes. 

Q. There is, then, a purchase and sale of sugar between 
the mill and the refinery? A. That’s right. 

• **•**••** 

141 Direct Examination 
Questions by Mr. Lee : 

Q. Will you state your name, address and occupation? 
A. Jaime E. Viqueira, auditor of Western Sugar Refining 
Company, Mayaguez, Puerto Rico. 

Mr. Lee : Mr. Presiding Officer, Central Roig Re- 

142 fining Company and Western Sugar Refining Com¬ 
pany are of the opinion that the proposal submitted 

by the Government, if adopted and placed in effect by the 
Secretary of Agriculture, would be illegal in that it makes 
use, in determining the factors of ability to market and 
past marketings, marketings of the largest refineries in 
1948, not pursuant to the decision of the Court of Appeals 
of the District of Columbia; and that the Secretary could 
not properly issue such an order as is proposed without its 



40 


being illegal, and that the issuance of such an order would 
not, in our judgment, he a good faith compliance with the 
decisions of the Court of Appeals of the District of Col¬ 
umbia, if that decision should become final. In order to 
remedy that difficulty in the proposed order of the Sugar 
Branch, we have two proposals to submit, in the alter¬ 
native. Both of the proposals are submitted on behalf of 
both Central Roig Refining Company and Western Sugar 
Refining Company. The first proposal will be placed in 
evidence and explained by Mr. Viqueira. 

Q. Mr. Vaqueira, I show you a sheet entitled “Re-compu¬ 
tation of Puerto Rican Sugar Order No. 18 Allotments 
for 1948, on Basis of Court of Appeals Decision, with 45-45- 
10 weightings for the Three Statutory Standards, and Re¬ 
allocation of Deficits.” Mr. Viqueira, was this sheet and 
the figures and computations thereon prepared by 
143 you. A. Yes, sir. 

Q. And was it prepared under the direction and 
in accordance with views expressed hy officials of Western 
Sugar Refining Company and Central Roig Refining Com¬ 
pany? A. Yes, sir. 

Mr. Lee : Mr. Presiding Officer, I offer for purposes of 
identification the sheet referred to and ask that it be 
marked as an exhibit. 

Presiding Officer: Is will be marked No. 10 for identi¬ 
fication. 

Document Marked Exhibit No. 10 for Identification. 

Q. Mr. Vequeira, I also show you a sheet entitled: “Pro¬ 
posed Formula for Allotting the 1949 Puerto Rican Direct 
Consumption Quota.” Was this sheet likewise prepared 
by you, and in accordance with views expressed by of¬ 
ficials of the two refining companies? A. Yes, sir. 

Mr. Lee: Mr. Presiding Officer, I also offer this sheet 
for purposes of identification. 

Presiding Officer: It will be marked No. 11 for iden¬ 
tification. 

Document Marked Exhibit No. 11 for Identification. 
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Q. Mr. Viqueira, referring to Exhibit No. 10, in column 
1 I note you omit Eastern Sugar Associates, which 

144 were included in the Government’s proposal. Will 
you explain why this w T as done! A. Well, Eastern 

Sugar Associates were not taken into consideration in our 
proposal as by past histories as far as we know they are 
not interested in direct consumption allotment. 

Q. Have they ever made any shipments of refined sugar 
to the continental United States! A. As far as the record 
shows, they have not made any shipments of refined sugar 
to the continental United States. 

Q. And have you been present at this hearing through¬ 
out, Mr. Viqueira! A. Yes, sir. 

Q. Do you recall if they have made any application at 
this hearing, or signified any intention of asking for a re¬ 
fined sugar allotment for the continental United States! 
A. No, sir. 

Q. Mr. Viqueira, in the bottom line to the left, of Exhibit 
10, you have a statement “Unalloted reserve for Market¬ 
ing of Raw Sugar for Direct Consumption into the United 
States for the Years 1942 to 1947.” Then you show 2705 
tons. The Government in its proposal, instead of using 
the average of unallotted reserve direct consumption of 
raw from 1942 to 1947, made use of the actual mar- 

145 ketings for 1948. Also on Exhibit 11, which is your 
proposed formula, you show unallotted direct con¬ 
sumption raws in the amount of 2233 tons, and the Gov¬ 
ernment in its proposals, as I recall, made use of the actual 
marketings for 1948. Would you have any objection, would 
you consider it appropriate if the proposals shown in Ex¬ 
hibits 10 and 11 were modified so far as unallotted reserve 
direct consumption raws are concerned, to conform to the 
Government’s handling of that matter? A. No, sir, that 
would be perfectly all right. 

Q. Do you think that an unallotted reserve in the amount 
of the 1948 direct consumption raws would properly reflect 
the needs of the island for an allotment of direct consump- 
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tlon raws? A. Well, the figure given by the Government 
is the true one for 1948. We didn’t use it in our table be¬ 
cause at the time the table was prepared the only data we 
had were the shipments up to 1947. If we had had the 
data for 1948 we would have used them. 

Q. Mr. Vequeira, turning again to Exhibit 10, column 
2, will you explain the source of the figures in that column? 
A. The source of the figures in column 2 of Exhibit 10 is 
actual shipments made to the United States for the year 
from data which was gathered from reports of the 

146 Production and Marketing Administration. 

Q. Will you explain the source of the figures in 
column 5? A. Well, they are the average past marketings 
as taken for the years 1942 to 1947, from the records of 
the Production and Marketing Administration. 

Q. Where w’ere they obtained? A. From data on re¬ 
ports handed out by the Production and Marketing Admin¬ 
istration. 

Q. Then will you explain the figures set forth in column 
8 of Exhibit 10? A. We use in that column the actual 
amount of own raw’s that the refinery got from the affiliated 
mills, or their own raw’s, of Central Aguirre, Central San 
Francisco and Central Guanica. 

Q. For 1947? A. For 1947. 

Q. Now column 11 is, I take it, merely the summation 
of columns 4, 7, and 10? A. Yes, that would be the allot¬ 
ment taking into consideration the statutory weightings of 
45-45 and 10. 

Q. Now will you explain column 12? A. Column 12 rep¬ 
resents w’hat the marketings would have been provided 
Order No. 18 w’ere recomputed on this basis but in the case 
of Central Aguirre, Central Guanica and Central 

147 San Francisco, although they had the sugar and 
the chance of filling their quota, we have used the 

actual shipments, and in the case of Central Guanica on 
shipments for direct consumption were made, so we figured 
they would be in the same position as they are at present. 
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Q. Mr. Viqueira, the Secretary first issued Puerto Rican 
Order 18 around January 1948, and a subsequent re-alloca- 
tion or revised order around, as I recall it, in October 1948. 
Would I be correct in understanding that column 12 shows 
the actual marketings made by the various refineries prior 
to the re-allocation order? A. No, sir. Those marketings 
shown in column 12 are the marketings that we felt would 
have been made for 1948 if the order No. 18 had been re¬ 
computed in accordance with the factor provided in 45- 
45-10. 

Q. Now will you explain column 13, 14 and 15 ? A. Col¬ 
umn 13 shows the deficit from the quotas of Central 
Aguirre, Central Guanica and Central San Francisco from 
the proposed allotment to their actual shipments, and also 
the unallotted reserve for raws. That total amount of 
deficit of 9,874 tons of sugar is re-allocated in column 14 
on the basis of the marketing that would have been for 
Puerto Rican American Sugar Refining, for Central Roig 
Sugar Refining and for Western Sugar Refining Company. 

Column 15 is the summation of the quotas, I mean 
148 marketings appearing in column 12, plus column 14. 

Q. Mr. Viqueira, would I be correct in summariz¬ 
ing this sheet as a sheet showing what the marketings of 
the several refiners would likely have been in 1948 had the 
factors of ability to market, past marketings and propor¬ 
tionate shares had weightings of 45-45 and 10 respectively 
and a legal order had been in effect during that year, rather 
than the order held illegal by the Court of Appeals of the 
District of Columbia? A. We feel that would show the 
actual marketings for 1948 if order No. 18 was recomputed 
under a legal order. 

Q. Now turning to Exhibit 11, does column 2 show the 
recomputed amounts appearing in column 15 of Exhibit 
10? A. That’s right. 

Q. Now column 5 of Exhibit 11, does that column show 
averages based on the marketings for 1943 to 1947, plus 
the recomputed marketings for 1948 shown in column 15 
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of Exhibit No. 10? A. Yes, they are the average used in 
1948, recomputed. 

Q. Now will you explain column 8 of Exhibit 11? A. 
Well, column S of Exhibit No. 11 is made up of own raws 
that would have gone to the refinery in 1948, using the 
production of sugar as would have been if the order No. 
18 had been recomputed. 

Q. Column 11, that is, the final column, shows the 

149 proposed allotments for 1949 after having recom¬ 
puted the marketings for 1948 in accordance with 

the principle that you have stated? A. Yes, sir. 

Mr. Lee : Mr. Presiding Officer, I offer exhibits Nos. 10 
and 11 in evidence. 

Presiding Officer : They will be received in evidence. 

Documents Marked Exhibits No. 10 and 11. 

Mr. Lee: Mr. Presiding Officer, as I stated earlier we 
have an alternative suggestion, another possible solution 
of the difficulty presented by the marketings of 1948 hav¬ 
ing been made pursuant to an order subsequently held ille¬ 
gal, but that exhibit will be offered and explained by an¬ 
other witness. I can, if it would facilitate things, put the 
alternative in now. I will ask Mr. Viqueira to leave the 
stand, with the right of counsel to recall him for cross- 
examination. 

Presiding Officer : That may be done. 

Witness Excused. 

J. Adalberto Roig, a witness previously called on behalf 
of Central Roig Sugar Refining Company, was recalled and 
under the same oath as heretofore administered by the 
Presiding Officer, testified as follows: 

150 DIRECT EXAMINATION 
Questions By Mr. Lee: 

Q. Mr. Roig, I show you a sheet entitled: ‘Pro¬ 
posed Formula for Allotting the 1949 Puerto Rican Direct 
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Consumption Quota”, which differs from the sheet sim¬ 
ilarly entitled and admitted in evidence as Exhibit 11, and 
ask you whether this sheet was prepared by Mr. Viqueira 
in accordance with views expressed by you and other of¬ 
ficials of Central Roig Refining Company and Western 
Sugar Refining Company? A. That’s correct. 

Mr. Lee: Mr. Presiding Officer, I ask that this sheet be 
marked for identification. 

Presiding Officer: It will be marked No. 12 for iden¬ 
tification. 

Document Marked Exhibit No. 12 for Identification. 

Q. Mr. Roig, it has been stated that Exhibits 10 and 11 
constitute a proposal based upon recomputed marketings 
of the refineries of refined sugar for mainland consumption 
in 1948 on the basis of what those marketings would have 
been had a legal order been in effect rather than the order 
subsequently held illegal by the Court of Appeals for the 
District of Columbia. Would I be correct in stating that 
Exhibit 12 is a proposal based on the principle not of re¬ 
computing those marketings for 1948, but omitting those 
marketings from consideration on the ground that they 
occurred under an order subsequently held illegal? 
151 A. That is correct. 

Q. Now, Mr. Roig, will you go through columns 2, 
5, 8, and 10 and 11, and explain those columns for the 
purposes of the record? A. Under ability to market col¬ 
umn 2 shows the actual marketings of refined sugar by 
each of the refiners in continental U. S. A. during 1947, 
and I might explain that these figures, when these tables 
were calculated, the exhibit presented by the Government 
at the hearing yesterday showed slightly different figures, 
but of course we are willing to accept that the correct fig¬ 
ures shown by the Government be inserted if the proposed 
allotment formula is accepted. Column 5 shows the aver¬ 
age marketings for the years 1943, 1944, 1945, 1946 and 
1947. We have used five years in order to be in line with 
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the findings of the Court of Appeals that says that it should 
not go back more than six years. Therefore, since we are 
eliminating 194S, we just take the average marketings for 
the previous five years from 1943 to 1947. For determining 
weight on proportionate shares, we have used the amount 
of raws that the refinery handled from sugars produced 
by its own or affiliated companies, and by using the per¬ 
centage of 45 percent for ability to market, 45 percent for 
past marketings, and 10 percent on proportionate shares, 
we reach the totals as shown in column 1, distributing 
125,070 tons, and leaving unallotted for possible use 
152 for shippers of raws for direct consumption 963 
tons, which is the figure presented by the Govern¬ 
ment when the hearing started. 

Q. Mr. Roig, the weights given to the various factors 
in Exhibit 12, and also in Exhibits 10 and 11, are 45-45-10 
respectively for ability to market, past marketings and 
proportionate shares. You testified, as I recall it, yes¬ 
terday in connection with the Government proposal that 
you thought those weightings were proper weightings to 
be given, and stated your reasons at the time. Do the same 
reasons apply as to the propriety of using those weight¬ 
ings in connection with exhibits 10, 11 and 12? A. The 
same reasons apply. 

Mr. Lee : Mr. Presiding Officer, I offer in evidence Ex¬ 
hibit No. 12. 

Presiding Officer: It will be received in evidence. 

Document Marked Exhibit No. 12. 

Witness Excused. 

(A short recess was then had to consider the exhibits 
admitted in evidence.) 

Presiding Officer : Which witness do you want to cross- 
examine first? 

Mr. Lee : I suggest this, Mr. Presiding Officer, that any 
questions regarding the computations on the three exhibits 
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be directed to Mr. Viqueira, but any questions that relate 
to the basis of the proposal, that is, the objective to 
153 be accomplished, the principles that are set forth, 
be addressed to Mr. Roig. 

• ••••••••# 

184 James M. Giles, a witness called on behalf of 
Puerto Rican American Refining Company, after 
having been first duly sworn by the Presiding Officer, testi¬ 
fied as follows: 

Direct Examination. 

Presiding Officer: Give your name, address, and occu¬ 
pation? 

Witness: James M. Giles, manager Puerto Rican Amer¬ 
ican Sugar Refinery and of Central Mercedita. 

186 The formula we propose takes into account the 
three factors incorporated in the Sugar Act of 1948 
and weights the factors on the following basis: past mar¬ 
keting, 45 percent; ability to market, 45 percent, and pro¬ 
portionate shares, 10 percent. 

We feel that ability to market should be measured either 
on the basis of the best marketing year since the enactment 
of the Jones Costigan Act, or that it should be measured 
by current ability as evidenced by 1948 marketings. Our 
suggestion here is that it be measured by 1948, although 
the measure selected] by the Government last year, we 
think, was reasonable. 

Our suggestion as to past marketings is that the meas¬ 
ure to be applied be the average marketings in the years 
1938, 1939, 1940, 1941, 1947 and 1948. 

Our suggestion as to the application of the proportionate 
shares factor is that it be based upon the quantity of re¬ 
fined sugar processed from raw sugar by the refiner sub¬ 
sequently marketing such sugar in Continental United 
States in the year 1948. 




The use of 1948 as a measure of ability to market com¬ 
plies with the Court decision on Order 18 in that such 
ability is current ability. Further, the fairness of such a 
measure is substantiated by the ability of Puerto 

187 Rican refiners to market as shown by the historical 
performance of such refiners. 

The selection of the average of the years 1938, 1939, 
1940, 1941, 1947 and 1948 as the measure of past market¬ 
ings is readily justified as being reasonable, fair and equit¬ 
able. The period includes the most recent years and the 
years immediately preceding the war. The Government 
in Order 18 last year, and as late as Tuesday of this week 
at the hearing held here on the raw sugar allocation, rec¬ 
ognized the complete inadequacy of the war years as a 
measure. At the same time we have in the formula we 
propose a six year average included in the years 1938- 
1948, which is certainly an appropriate criterion in deter¬ 
mining past marketings. The record of last year’s hear¬ 
ing on direct consumption is replete with evidence recogniz¬ 
ing the physical and economical distortions of the war 
years. 

The standard proportionate shares is weighted at 10 
percentum as it is believed it has little real applicability 
in the determination here. The year 1948 is selected as 
it is the most recent year. Consideration, of course, should 
be given only to that sugar marketed for direct consump¬ 
tion on the mainland as this is the only sugar that bears 
any relation to raw sugar to which proportionate shares 
pertain and which has to do with the determination with 
which we are here concerned. 

In connection with the unalloted reserve of 1000 

188 tons, referred to here, I would say that this was 
written before we got the Government’s formula, 

and we are perfectly willing to reduce it to 900 tons. 

• • • • • • • • • a 

Questions By Mb. Quinn : 
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189 Q. Is it in yonr knowledge that the Federal Gov¬ 
ernment purchased the entire crop? A. For several 

years; the entire crop. 

Q. Do you have any knowledge of the policy the Federal 
Government followed when a refiner could secure sugar for 
refining and marketing in the United States market? A. I 
have some knowledge. 

Q. What is your knowledge on that? A. Referring to the 
year 1947, for some reason which I have never understood, 
the Commodity Credit reduced the allotment we were al¬ 
lowed to refine. 

Q. What is your understanding of why they reduced it? 
A. I don’t know. 

Q. They reduced to an amount that was way below what 
you were prepared to refine ? A. They declined to allow us 
to refine and ship the amount that we were prepared to 
ship. 

Q. Do you have any knowledge that the Federal Govern¬ 
ment limited the total amount that could be refined 

190 and marketed in the continental United States that 
year? A. The Commodity Credit did in that year 

limit the amount. 

Question By Mr. Antonsastti : 

Q. Mr. Giles, do you recall whether in the hearing of 
1948 there was incorporated into the record the evidence 
showing that Puerto Rican American had requested and 
been refused the right to market in the continental United 
States around 85,000 tons of refined sugar. A. My recollec¬ 
tion is that that evidence was incorporated in the record. 

Q. And that is the evidence to which you wish to refer 
now, Mr. Giles? A. Not that they refused 85,000 tons. That 
was the amount that we asked for, and they allowed 60,000 
tons, or 60,830 tons, to be exact. 

• ••••••••« 

Questions By Mr. Lee: 
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194 Q. Mr. Giles, does the Puerto Rican American 
own a refinery? A. It does. 

Q. Is it a corporation? A. It is a corporation. 

Q. When was it created, and under what law? A. I 
think under the laws of Puerto Rico, and I believe the date 
is sometime early in 1927, but I am not quite sure. That 
is a matter of record in the Secretary’s Office. 

195 Q. And it has owned a refinery throughout that 
period? A. It has. 

Q. Is Central Mercedita a corporation? A. No. 

Q. Will you describe what it is? A. Central Mercedita 
is owned by Sucesion de J. Serralles, which is a partnership 
under the laws of Puerto Rico. It is what is known as a 
“sociedad industrial agricola.” 

Q. What is the relationship between Puerto Rican Amer¬ 
ican Refining Company and the Sucesion, do they have com¬ 
mon partners and stockholders? A. The members of the 
firm are, I believe, all of them stockholders in the corpora¬ 
tion. 

Q. And substantially all of the stockholders in the cor¬ 
poration are members of the firm? A. Yes. 

Q. Although not necessarily in the same proportions, or 
are they? A. That’s correct. I don’t recall the proportions 
exactly, but they are the same people, stockholders in the 
corporation and members of the firm. 

Q. Mr. Giles, can you state for the record the amount of 
purchase of raw sugar by Puerto Rican American Refining 
Company from outside mills in 1943? 

A. Mr. Quinn: Mr. Lee, that’s all in the record. 

196 You had Mr. Giles read that all into the record of 
the 1948 hearings. I think that is a fact, but I am 

not sure. 

Presiding Officer: Is the information readily available? 
Off the record. 

Presiding Officer : On the record. 

Q. Mr. Giles, does the Sucesion purchase raw sugars 
from colonos? A. The Sucesion liquidates colonos in 
money. 
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Q. It does acquire raw sugar from colonos? A. Yes. It 
grinds cane for colonos and liquidates that cane in cash, not 
in sugar. 

Q. What are the respective percentages of its adminis¬ 
tration cane and its colono cane? A. It varies from year to 
year. 

Q. Well, for 1948? A. I don’t have in mind the percent¬ 
ages exactly, but I can figure them. 

Q. Approximately. A. Out of 515,529 tons of cane ground 
in the 1948 crop I think it was 213,000 and some odd tons 
that were by Sucesion Serralles. 

Q. Now could you give us the approximately percentages 
of the sugars resulting from colono cane, plus the sugars 
purchased from outside mills, as contrasted with the per¬ 
centage of suger from the administration cane, for 

197 1948, for the combination of Puerto Rican American 
and the Sucesion? A. That is for 1948? 

Q. Yes, sir. 

• ••*•••••• 

A. Wirshing & Company is also a partnership which cul¬ 
tivates cane which is ground at Central Mercedita, and the 
Sucesion Serralles is the silent partner in that concern and 
owns by far the larger percentage of the concern. 

198 The cane ground for account of Wirshing & Com¬ 
pany amounted, I think, to 105,000 tons in 1948, 

which added to the 213,000 tons more or less grown by 
Sucesion Serralles makes 318,000 tons which might prop¬ 
erly be called administration cane, I believe, although we 
carry the records of Wirshing & Company separately from 
the records of Sucesion Serralles, as to the cane produced 
and the liquidation of same. Will you repeat the last ques¬ 
tion? 

Q. What I wanted to get, Mr. Giles—perhaps you can 
state the question more accurately than I—the substance of 
it is that I want to get the approximate percentage of the 
sugar refined by Puerto Rican American that comes from 
administration cane, as compared with the approximate 



percentage refined by Puerto Rican American that comes 
from colono cane, plus outside purchases of raw sugar? 
A. That is, the production of the different centrals whose 
sugar the refinery buys? I mean to say, the sugar bought 
from the different centrals in 1948? 

Q. Yes. A. In 1948, the refinery bought from Central 
Mercedita 61,78S.96 tons of raw value, say 61,789 tons. It 
bought from Central Constancia. 

Q. I am asking no point of the word “bought”; just ac¬ 
quired, whether it is for cash, or exchanged or some 

199 other way. A. The origin of the sugar? 

Q. Yes. A. From Central Constancia, 10,975 tons, 
raw value. From Central Pellejas, 6,179 tons. From Cen¬ 
tral San Francisco, 4,042 tons. From Central Eu¬ 
reka, 3,031 tons. From Central Santa Barbara, 3,395. 
From Central Lafayette, 3,135. From Central San 
Vicente, 1,160. From Central Monserrate, 1,059. From 
Central Guanica, 1,473, and from Central Aguirre, 
320. In each case I have omitted the decimals, and 
followed the system of calling it one more when it is 
over half and dropping it entirely when it is less than half, 
or five-tenths; making a total acquired of 97,359 tons, raw 
value. The question being as to percentages, it is approxi¬ 
mately two-thirds of the production, or a little less than 
two-thirds was administration cane and the rest of it was 
sugar acquired from other mills. 

Q. Acquired from other mills and from colonos that de¬ 
livered their cane to Mercedita? A. Pardon, the figure 
given as Mercedita sugar was sugar produced from cane 
from colonos that ground with us, and I am sure that Col¬ 
ono cane is included in all of the other figures. 

Q. Have you stated for the record as the Mercedita raw 
sugars the percentage of it derived from administra- 

200 tion cane and the percentage from colono cane? A. 
Only in tonnage of cane ground. I don’t have the 

exact figure as to sugar produced. 

Q. You don’t have the tonnages of sugar produced? A. 
Divided in that way, no. 
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Q. What is the approximate. 

Mr. Antonsanti : I would like to know if in computing 
that, Mr. Giles, you are going to take the production of 
Serralles and that of Wirshing & Company as administra¬ 
tion cane? 

Witness: I am. 

Mr. Antonsanti : As well as the production of cane by 
the partners of the firm, as administration cane? 

Witness: In the figure of 318,000 tons I included only 
Wirshing. There is some additional sugar from cane from 
some of the other partners. 

Q. How much is that, approximately? A. That would 
make approximately 335,000 tons of cane, including that 
grown by the partners, out of the total of 515,000 tons 
ground, leaving about 160,000 tons as colonos’ cane. 

• •«••••••• 




EXHIBITS, 1949 HEARING ORDER. 


* * 



San Francisco 

i’otal refined and 
turbinado 

itaws for direct- 
consumption in con¬ 
tinental U. S. 

TOTaL 


296 


64 


10S,S44 


2,045 

107,585 


1,324 


1,385 


773 


641 


2,259 


303 


167 


340 


963 


1,013 


78,166 108,500 ' 121,453* 131,888 122,613 111,768 


17 Includes'6,622 short tons turoinado sugar shipped by Mercedita 
\/ includes 1,307 short tons of 1946-crop sugar entered January 4, 1947 

3/ Preliminary - subject to cnange upon receipt of final outturn weights and polarization tests. 


X> 

CM 

CM 


Percent 

55.66 

5.24 

17.56 

.65 

19.71 . 
.58 


75,907 108,597 121,286 131,548 121,650 110,755 100.00 


SOUHCS: Official statistics - Sugar Branch, P.y.a., U.s.D.A. 







PROPOSED ALLOTMENT OF DIRECT-CONSUMPTION PORTION OF 1949 PUj^RTO RICaN QUO! 

_(In terms of short tons, raw vs 


Processings from Proportionate Shares Past Marketings 

10 percent weight _ _45 percent weignt 


Total production of refined or turbi- average marketings in contine 
nado sugar for 12-month period U. S. 1943 - 1948, inclusi; 

November. 1, 1947 to October 31, 1948 


Refiner 

Short Tons 
96° basis 

y 

Percentage 

10 percent 
weight 
applied to 
percentage 

Short Tons 
raw value 

y 

Percentage 

45 ^ 
w« 

app] 

per< 


(I) 

(2) 

( 3 ; 

(4) 

(o) 


Puerto Rican American 
Refinery 

91,505 

46.2130 

4.621 

61,864 

$ 

55..8S66 

2! 

Central Aguirre 

2,381 

1.2025 

.120 

5,800 

5.2368 

4 

4 

Central Roig Refining Co. 

44,348 

22.3972 

2.240 

19,898 

17.9658 


Central Guanica 

15,539 

7.8477 

.785 

719 

.6492 


nestem Sugar Refining Cc. 

29,504 

15.1025 

1.510 

21,633 

19.7129 


Central Sen Francisco 

902 

.4555 

.046 

641 

.5787 


Eastern Sugar associates 

.13,428 

6.7816 

.678 

0 

0 


.Total 

198,007 

100. 

10. 

110,755 

100. 

4 


Unallotted Reserve for marketing of raw sugar for direct consumpti 


1/ Figures in columns 4 and 7 are in terms of "short tons, raw value"; figures in column 1 in 
2/ Preliminary. Subject to change upon receipt of final outturn weights and polarization test 

SOURCE: Official statistics - Sugar Branch, P.M.A., U. S. Department of Agriculture. 
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-CONSUMPTION PORTION OF 1949 PUERTO RICAN QUOTa FOR ENTRY INTO THU, CONTINENTAL UNITED STaTES 
_(In terms of short tons, raw value) 


rtionate Shares 
eight _ 


Past Marketings 
45 percent weight 


Ability 

45 percent weight 


Proposed 194S Direct- 
Consumption Allotments 


fined or turbi- 
month period 
tober 31, 1948 


Average marketings in continental Total marketings of direct-consump- 
U. S. 1943 - 1948, inclusive tion sugar in continental U.o. dur¬ 

ing calendar year 1948 


10 percent 
weight 
applied to 
percentage 

Short Tons 
raw value 

1 / 

Percentage 

45 percent 
weight 
appliedoto 
percentage 

Short Tons 
raw value 

1/2/ 

percentage 

46 percent 
weignt 
applied to 
percentage 

Percentage 

In terms 
of 

short tons 
raw value 

(3) 

W 

(b) 

—W) 

-C75— 

w 

(9) 

m 

U-L) 

4.621 

61,864 

m 

55..8566 

25.135 

82,07C 

67.4641 

30.359 

60.115 

75,186 

.120 

¥ 

5,800 

5.2368 

2.357 

2,428 

1.9959 

.896 

3.375 

4,221 

2.240 

19,898 

17.9658 

8.085 

20,187 

16.5943 

7.467 

17.792 

22,253 

.785 

719 

.6492 

.292 

0 

i 0 

0 

1.077 

1,347 

1.510 

21,633 

19.7129 

8.871 

16,192 

13.3103 

5.990 

16.371 

20,475 

.046 

641 

.5787 

.260 

773 

.6354 

.286 

.592 

74# 

.678 

0 

0 

0 

0 

i 0 

0 

.678 

848 

10. 

110,755 

100 . 

45. 

121,650 

100 . 

S. Department of 
45. 100. 

May#** 


|r marketing of raw sugar for direct consumption in U. a. - Basis 1S48 marketings xrf #P- 


6 








brt tons, raw value "5 figures in column 1 in terms of "short tons, 96° basis". ^ 

If final outturn weights and polarization tests. ® 1 ">/J- 



L, U. S. Department of Agriculture. 
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r\7 it/ ^ 

> w. / VdISTRIBUTION BY REFINERS OF REFINED SUGnR FOR LOCaI CONSWTTIuN; DISTRIBUTION 
-T ^ T/\^7oF R*ff sUG*R FUR LOC^L CONSUMPTION; *ND PERCENTAGE DISTRIBUTION BETWEEN RaW 

§' rsV W- . 



CO 

CM 



RnFIN^ D SUGaR DELIVERIES 1945 - 1948 
(.Short tons, 56° basis) 


\^Rc finery 

19 4-5 

19 4 6 


19 4 7 

19 4 8 

•*.> */ r’l' V 

•- Por^o Ric^n American*-- 

X Refinery* 

R 7T 5 

29,735 • 

30,033 


28,303 

12,674 

- <* - * 

o4ntraJCr«guirre 

o 

0 

0 


30 

0 

Central Roig Refining Co. 

16,418 

17,585 


20,965 

23,845 

Central Guanica 

14,040 

15,292 


17,156 

14,718 

western Sugar Refining Co. 

16,492 

17,950 


18,807 

» 13,721 

Central San Francisco 

IS 

56 


58 

150 

system Sugar associates 

8,029 

9,547 


14,026 

13,428 

Total Refined 

84,729 - 73* 

90,463 - 

78* 

99,345 - 79* 

78,536 - 

Raws 

31,300 - 27* 

24,982 - 

22* 

26,586 - 21* 

12,856 - 


116,029 

115,445 

* 

125,931 

91,392 


1 / 


1/ Through week ending December 25, 1948. 


SOURCE: "Weekly Sugar Movement Report" - San Juan Office, P.L'.a. 

Breakdown of figures not available for war years prior to 194S. 



Depn^W'-^t of j cu i turti 




> 

o 

o 

cu 


f ^ >&SS 


T(J)TaL 


Ai 






»> 

if 





CO 

3 


+» 

r* 


gfef injer 


-> 

c. 


w 


P^g-to i&can wnerican 
^eliircry ° 

Central Aguirre 

Central Roig Refining Co. 

Central Guanica 

Western Sugar Refining Co. 

Central San Francisco 

eastern Sugar Associates 

Total 


quantity of Raw sugar received by Each Puerto rican refinery from its affiliates 

aND OTHER RaiY SUG*.R VILLS DURING C»XENDaR_ YEaRS 1946 - 1948, INCLUSIVE 

^shor* tons of-sugar, 96° basis) 


4 6 


Total 
Quantity 
of Raw 
Sugar 
Received 
by 

Refinery 


86,831 
10,467 
43,138 
14,851 
4o,146 
1,350 


9,547 


Rec'd 
' from 

Affil¬ 

iates 


58,953 

10,467 

43,138 

14,851 

40,076 

1,350 


9,547 


Roc 'd 
from 
Others 


27,878 
0 
« 0 
0 

6,070 

0 

0 


19 4 7 


19 4 8 


CO 


212,330 178,382 33,948 


Total 
Quantity 
of Raw 
Sugar 
Received 
by 

Refinery 

Rec'a 

from 

Affil¬ 

iates 

Rec'd 

from 

Others 

Total 
Quantity 
of Raw 
Sugar 
Received 
oy 

Refinery 

Rec'd 

from 

affil¬ 

iates 

Rec'd 
from 
Others 

88,231 

47,971 

40,260 

96,391 

ol,076 

35,315 

10,336 

10,336 

0 

2,381 

2,381 

0 

48,228 

43,479 

4,749 

44,348 

44,348 

0 

17,156 

17,138 

18 

15,539 

15,539 

0 

49,533 

45,031 

4,s02 

29,904 

29,904 

0 

1,401 

1,401 

0 

902 

902 

0 

14,026 

14,026 

0 

13,428 

13,428 

0 

228,911 

179,382 

49,529 

202,893 

167,578 

35,315 


SOORCE: Year-end n weekly sugar Movement Report" - San Juan Office of P.H.a 
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•4.464 
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1*307 

•6.009 
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4.684 


S.4BS 

20.664 

MS 
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7,9« 
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HKPCGBD FORWJLA FOR ALLOTIBG THB 1948 P" WO RICAI M 


ABILITY - TO mat 
(49*) 


rputed year 1948 — 
tShort Torn » 
i R m Valxw i Percent 


tColtam 9 
,z 86,688 


PAST inU U ET MM 

(4850 

(Atm* Haricot In 9 
s 1948*1948 


•Short Too* 1 Short Toast 
tSnr Value : Ssr Value « 


Psrd 


ill 

* _ (D « 

[*) 

1 (4) 

• (5) 1 

_iS 

Porto Rican American lager 

68*069 (a) 

82*414 

19*176 

89*181 

». 

Central Aguirre 

1*871 (b) 

1*881 

1*048 

4*714 

4* 

Central Roig Refining Co* 

16*986 (a) 

n*87Z 

11*897 

IS, 787 

M. 

Central Ouinioe 




718 

• 

Western Sugar Refining Co* 

19.9U (a) 

28*788 

18*212 

14*116 

21 . 

Central 8 an Francisco 

782 (b) 

#8 ot 

ns 

636 

0 * 

TOTAL 

126*035 

100*000 

88*668 

110*182 

100 * 


(a) lerketing for 1948* based la reecwpoted allotment to c o rrect distortion caused by illegality of Puerto Rican 
Order 18, see Exhibit entitled "Roe amputation of Puerto Bio an Sugar Order Vo* 18 Allotment* for 1948 an bos: 
of Appeals Deoision with 46-45*10 weightings far the three statutory standards* plus reallocation of cuote d 
Aquirre* oiinioa* San Franoisoo* Colons ( 6 ; ( 6 ) and (7) insofar as they are based on 1948* also reflect the : 
Marketing for 1948* 

(b) Actual marketings as set forth in Refined end Turbinado Sugar Horaarta (P*R*) Caribbean Aroe Offla* P*K*A* UJ 
Deomaber 51* 1948 shoeing shiposnts for period January 1* Peosstiar 25* 1948* 

(o) As reported by the F*P*1* Caribbean Area Office* Estimated 1948-49 Crop Production* 

(d) B o o requ ited Direct • Conswption Marketing a for 1948 (16*938 Tons) plus Looal Marketings for 1948 (28*608) Td 
of rwos (14*649 Tons) ample for tha 90*844 tons of Km to Refinery* 

(e) Report P«M*A. - Report Production end Distribution - Exhibit B end B1 Vo* S - far week ending December 51 







PROPOSED rorarUXJL FOR ALLOTHC THE 1940 P" HTO RICAI DIRECT - CCWSUHPTIOV QUOTA 


JILITT TO 1SST 

(4850 


Past la uu ET ig s 
(4850 


rkstlngs as Reoon- 
ted year 1948 — 

>rt Tons s 
sr Value •Percent 

At) » 13> 

tColisn 5 
|X 53*665 
•Short Tons 
•R«r Value 
• (4) 

xAvee* Market in •$ 

• 1945-0948 

•Short Tonss 

;Rsw Veins « Percent 

» (5)_• (6) 

tColtam < 
tx 55*665 
•Short Tons 
•Ran Veins 
« (7) 

58*069 (a) 

82*414 

29*176 

59*181 

85.727 

29*907 

2*372 (b) 

1*882 

1*046 

4*714 

4*279 

2*882 

(6*986 (a) 

21*572 

11*897 

28*787 

18*871 

10*506 

1 



718 

•682 

363 

»*«14 (a) 

25*755 

15*212 

24*116 

21.894 

12*187 

732 (b) 

,S97 

582 

656 

0*577 

521 

(6*083 

100*000 

68*681 

110*182 

100.000 

56*665 


PtOPORTIOIt\T* SHAKES 


(0050 


• Bet* Production in 1949 

•Oam ran to Refinery in 1948 (6) 
•Short Tons > 

•Bar Veins t Percent 

. («)_» M _ 

•Celaan 9 
tx 12*570 
•Short Toss 
•Rear Talas 

. (10) 

•Individual 
«Ref* Allotment 
•Col. 4* 7 4 10 

I («) 

61*076 

55*755 

4*425 

65*606 

2*571 

1*589 

172 

*•606 

80*544 (4) 

29*588 

5*680 

26*062 

15*539 

9*096 

1*126 

1*486 

40*594 

28*646 

2*925 

ts*m 

902 

•828 

65 

718 

-Mint 

100*000 

12*570 

125*700 


126*065 


*rect distortion censod by illegality of Puerto Sioen Sugar 
> Rican Sugar Order So* 18 Allotments for 1948 on basis of Court 
roe statutory standards* plus reallocation of ouota deficits of 
insofar as they are based on 1948* also reflect tbs reoosputed 


* Sugar Horestta (P*R.) Caribbean Aroa Orris* PJIJL. U*S J)JL. 

1* Deoeuber 25* 1948* 

•tod 1948-49 Crop Production* 

*936 Tons) plus Local Marketings for 1948 (25*608) Totaling 80*544* Boig production 
i to Refinery* 

Exhibit B and B1 So* 81 - for weak ending December 51* 1948* 


* S * Department of Agriculture 




Porto Sloan AMritM 
Control Agulrro 
Control Soig fiaf inlng Co. 
Control Gu&nleo 
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46.7*8 
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EXCERPTS FROM TESTIMONY AND PROCEED¬ 
INGS 1948 ORDER HEARING. 

[Extracts Incorporated by Reference as a Part of the Hear¬ 
ing on the 1949 Order at the Direction of the Presiding 
Officer (see p. 20 of this Joint Appendix).] 

By Mr. Davis : 

• ••••••••• 

265 The wartime years are also considered undesira¬ 
ble because of the wartime policy of the Department 
to minimize interference with the prewar competitive rela¬ 
tionships of industries. 

• ••••••••• 

By Mr. Bagwell: 

• ••••••••• 

312 Q. Would you say that during all of this period of 
wartime government regulations and restrictions, in¬ 
volving the various controls which you have mentioned, and 
which I shall not repeat, would change the competitive po¬ 
sition of the parties that are interested in this hearing? 
A. [By Mr. Davis] Yes, sir. 

Q. Does the Department have any policy which you 
could state for the record, with respect to making allot¬ 
ments in a way that would not perpetuate this wartime pat¬ 
tern of competition between the companies? A. As I men¬ 
tioned on page 6 of my statement this morning, the wartime 
years were all so considered undesirable because of the 
wartime policy of the Department to minimize interference 
with the prewar competitive relationship of industry. 

• ••••••#•• 

By Mr. Lee: 

• ••••••••• 

315 Q. Mr. Davis, I was confused by your answer to 
one of Mr. Bagwell’s earlier questions. As I under¬ 
stood it, you testified this morning that the highest market- 





64 


ings for the years ’35 to ’47 have been selected instead of 
physical plant capacity, as a basis for determining ability 
to market. A. I think Mr. Bagwell’s question was: 

In the study of the different proposals and in working 
over every conceivable formula that we could use, had we 
taken into consideration at any time mill capacity. Wasn’t 
that your question? 

Mr. Bagwell: Yes. 

A. And I said that in our study we have taken in not only 
mill capacity but many other formulas. And we came up 
with this one as the one which we considered the most fair, 
efficient, and equitable. In the light of the statement that I 
just previously read, the wartime years are also considered 
undesirable because of the wartime policy of the Depart¬ 
ment to minimize interference with the prewar competitive 
relationships of industries. 

629 Exhibit No. 10,1948 Order Hearing. 

UNITED STATES DEPARTMENT OF AGRICULTURE 
PRODUCTION AND MARKETING ADMIN. 

SUGAR BRANCH 
WASHINGTON 25, D. C. 

June 10, 1947 

Mr. Arthur L. Quinn 
Counsellor at Law 
726 Jackson Place, N. W. 

Washington, D. C. 

Dear Mr. Quinn: 

This is in reply to your letter of May 26,1947, in which you 
request that we reconsider our decision with respect to the 
quantity of 1946-47 crop Puerto Rican raw sugar Commod¬ 
ity Credit Corporation will approve for release to the Porto 
Rican American Sugar Refinery, Inc. for the manufacture 
of direct consumption sugar for shipment to the United 
States. After carefully considering your request, this is 
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to inform you that we are unable to change our decision 
with respect to this matter. 

As you are aware, it has been the policy of the Department 
of Agriculture since the inception of wartime controls to 
exercise such controls in such manner as not to disturb the 
prewar competitive positions of the various segments of 
the sugar industry. This policy was adopted as we believe 
that when controls are removed the various segments of 
the industry should, insofar as possible, occupy the same 
relative positions as they occupied prior to such controls. 
Although the quota provisions of the Sugar Act of 1937, as 
amended, have been suspended since April 14, 1942, the 
shortage of sugar has made it necessary for us to exercise 
allocation controls over refiners. The quotas contained 
in the Act were established by legislative action, and we 
feel that, as long as we are exercising allocation controls, 
any change in these quotas should be made by the legisla¬ 
tive branch after giving all segments of the industry an 
opportunity to present their case with respect to the quota 
provisions of the Act. We would like to point out that since 
the suspension of the quota provisions of the Act in 1942, 
the total amount of direct consumption quota established in 
the Act for* the calendar year 1941 of 126,033 short tons. 

The possibility of permitting larger shipments of direct 
consumption sugar from Puerto Rico to the continental 
United States, provided Commodity Credit Corporation 
was given control over the shipment and distribution of 
such sugar, was also given careful consideration. It was 
decided, however, that the adoption of such a program at 
this time would not be consistent with the above-mentioned 
policy during the period of allocation control. 

Very truly yours, 

/s/ James. H. Marshall 
James H. Marshall 
Director 

• ••••••••• 
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651 Decision and Order of Secretary of Agriculture. 

S. R. 814.2 
Effective Apr. 5, 1949 

UNITED STATES DEPARTMENT OF AGRICULTURE 
PRODUCTION AND MARKETING ADMINISTRATION 

TITLE 7—AGRICULTURE 

Chapter VIII—Production & Marketing Administration 

(Sugar Branch) 

SUBCHAPTER B-SUGAR REQUIREMENTS AND QUOTAS 

[Sugar Reg. 814.2] 

Part 814— Allotment of Sugar Quotas 

Allotment of direct consumption portion of 1949 sugar 
quota for Puerto Rico 

Basis and purpose. This allotment order is issued under 
section 205 (a) of the Sugar Act of 1948 (herein called 
“act”), for the purpose of allotting the portion of the 1949 
sugar quota for Puerto Rico which may be filled by direct- 
consumption sugar among persons who market such sugar 
in the continental United States. The basis and purpose 
of the order are more fully explained below. 

Omission of recommended decision and effective date. 
The record of the public hearing regarding the subject of 
this order shows that the capacity of Puerto Rican refin¬ 
eries to produce direct-consumption sugar far exceeds the 
sum of 126,033 short tons of such sugar which may be 
marketed in the continental United States under the act and 
the quantity of such sugar needed for local consumption in 
Puerto Rico (R. 18, Ex. 4). The proceeding to which this 
order relates was instituted for the purpose of allotting the 
direct-consumption portion of the quota to prevent disor¬ 
derly marketing and to afford all interested persons an 
equitable opportunity to market direct-consumption sugar 
in the continental United States (Ex. 1). Some of the allot- 
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ments made by this order are small and could be exceeded 
if issuance of this order is delayed. Therefore, it is im¬ 
perative that this order become effective at the earliest 
possible date in order fully to effectuate the purposes of 
section 205 (a) of the act. Accordingly, it is hereby found 
that due and timely execution of the functions imposed 
upon the Secretary under the act imperatively and unavoid¬ 
ably requires the omission of a recommended decision 
in this proceeding. It is hereby further found that compli¬ 
ance with the 30-day effective date requirement of the Ad¬ 
ministrative Procedure Act (60 Stat. 237) is impracticable 
and contrary to the public interest and, consequently, this 
order shall be effective when published in the Federal, Reg¬ 
ister. 

Preliminary statement. Section 207 (b) of the act pro¬ 
vides that not more than 126,033 short tons, raw value, of 
the sugar quota for Puerto Rico for any calendar year may 
be filled by direct-consumption sugar. 

Under the provisions of section 205 (a) of the act, the 
Secretary is required to allot a quota or proration thereof 
whenever he finds that allotment is necessary (1) to assure 
an orderly and adequate flow of sugar or liquid sugar in 
the channels of interstate commerce, (2) to prevent the dis¬ 
orderly marketing of sugar or liquid sugar, (3) to main¬ 
tain a continuous and stable supply of sugar or liquid sugar, 
or (4) to afford all interested persons an equitable oppor¬ 
tunity to market sugar or liquid sugar within the quota for 
the area. Section 205 (a) also provides that such allotment 
shall be made after such hearing and upon such notice as 
the Secretary may by regulation prescribe. 

On January 3, 1949, the Acting Secretary, pursuant to 
the applicable rules of practice and procedure (7 CFR 
801.1 et seq.) issued a notice of a public hearing to be held 
in San Juan, Puerto Rico, on January 20,1949, for the pur¬ 
pose of receiving evidence to enable him to make a fair, 
efficient, and equitable distribution of the direct-consump¬ 
tion portion of the 1949 sugar quota for Puerto Rico. 
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As stated above, the act requires a preliminary finding of 
necessity for allotment as a condition precedent to the call¬ 
ing of a hearing. Accordingly, the notice of hearing pro¬ 
vided in part as follows: 

Pursuant to the authority contained in the Sugar Act of 
1948 (61 Stat. 922) and in accordance with the applicable 
rules of practice and precedure (12 F. R. 8225,13 F. R. 127, 
2063), and on the basis of information before me, I, Charles 
F. Brannan, Secretary of Agriculture, do hereby find that 
the allotment of the 1949 sugar quota for Puerto Rico for 
consumption in the continental United States, including the 
allotment of the direct consumption portion thereof, and 
the 1949 sugar quota for local consumption in Puerto Rico 
is necessary to prevent disorderly marketing and impor¬ 
tation of such sugar and to afford all interested persons 
an equitable opportunity to market such sugar in the con¬ 
tinental United States and Puerto Rico, respectively, and 
hereby give notice that public hearings will be held at San 
Juan, Puerto Rico, in the auditorium of the School of 
Tropical Medicine on January 18 and 20,1949, at 10:00 a. m. 

The hearing was held at San Juan, Puerto Rico, on the 
date specified in the notice. 

Summary of evidence. Before presenting any testimony 
on the matter of allotting the direct-consumption portion of 
the 1949 sugar quota for Puerto Rico, counsel for Central 
Roig Refining Company (herein called Roig) and Western 
Sugar Refining Company (herein called Western) and 
counsel for the Government of Puerto Rico expressed the 
view that section 207 (b) of the act, which contains the limi¬ 
tation on the entry of Puerto Rican direct-consumption 
sugar into the continental United States, is unconstitu¬ 
tional. Counsel referred to the brief filed in “Central Roig 
Refining Company and Western Sugar Refining Company 
v. Secretary of Agriculture” (decided November 24, 1948) 
in the United States Court of Appeals for the District of 
Columbia, for the reasons supporting this view. Accord¬ 
ingly, counsel for Roig and Western objected to the pro- 
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posed action and enforcement of section 207 (b) of the act, 
but stated that they would participate fully in the hearing 
in order to protect their right to allotments, reserving the 
right to raise in appropriate court action the question of 
the validity of this proceeding and any order issued in con¬ 
nection therewith. Counsel for Porto Rican American 
Sugar Refinery, Inc. (herein called Porto Rican American) 
and counsel for the Government of Puerto Rico similarly 
reserved such right. 

With respect to the necessity for making allotments the 
Government witness stated that the approximate annual 
plant capacity for Puerto Rican refiners is in excess of 450,- 
000 short tons of sugar based on 1948 production rates 
(R. 18, Ex. 4). From 75,000 to 90,000 short tons of refined 
sugar are distributed annually for consumption in Puerto 
Rico, while 126,033 short tons of direct-consumption sugar, 
most of which is refined, may be marketed in the conti¬ 
nental United States. The total of such marketings is well 
below the indicated capacity of these refiners. In view of 
this situation the Secretary of Agriculture found that al¬ 
lotments are necessary to prevent disorderly marketing 
and to assure each refiner its fair share of the continental 
market for Puerto Rican direct-consumption sugar (R. 18). 
This testimony on the necessity for allotments in 1949 was 
supported by all witnesses testifying on this question (R. 
11-15,156). 

With respect to the manner in which allotments should be 
made, the Government witness proposed the allotment of 
the 126,033 short tons (except for a small unallotted re¬ 
serve for marketing Puerto Rican raw sugar for direct- 
consumption equal to the quantity so marketed in 1948) on 
the basis of the three standards provided in section 205 (a) 
of the act, namely, processings of sugar from sugar cane 
to which proportionate shares pertained, past marketings, 
and ability to market such sugar (R. 19). 

It was proposed that a 10 percent weight be given the 
standard “processings of sugar • • • from • * • sugarcane 
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to which proportionate shares * * * pertained” and that a 
45 percent weight be given to each of the other two stand¬ 
ards (R. 19). The witness then proposed that for each 
refiner the “proportionate shares” standard be measured 
by total production of refined and turbinado sugar for the 
12-month period ended October 31, 1948; that the “past 
marketings” standard be measured by 1943-48 average 
annual entries of direct-consumption sugar into the conti¬ 
nental United States; and that the “ability to market” 
standard be measured by entries of direct-consumption 
sugar into the continental United States during the calen¬ 
dar year 1948 (R. 20). The Government witness testified 
that in prior years the Department of Agriculture had 
deemed the proportionate shares standard inapplicable to 
the allotment of the direct-consumption portion of the 
Puerto Rican sugar quota for the reason that it was under¬ 
stood to relate only to sugar which resulted directly from 
the processing of sugarcane. The witness stated that, 
since the court in the Roig case interpreted this standard 
as applicable in all allotments, it is included as a part of the 
Government proposal. It was proposed that, since, the 
three largest refiners in Puerto Rico do not process sugar 
directly from sugarcane, this standard be measured by the 
quantity of refined sugar produced entirely from sugarcane 
or raw sugar derived from sugarcane to which proportion¬ 
ate shares pertained. Moreover, since the direct-consump¬ 
tion sugar produced in 1948 is also used in measuring both 
past marketings and ability to market in the Government 
proposal, only 10 percent weight was proposed for the pro¬ 
portionate shares standard (R. 20). 

It was pointed out that the court stated in the Roig case 
that “past marketings” should be measured by recent mar¬ 
ketings and indicated that consideration of marketings for 
more than six years past was not permitted by the act, and 
that if ability to market is measured by actual perform¬ 
ance, the most recent year of such performance should be 
used. Accordingly, the Government proposal used market- 
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ings in the past six years to measure past marketings and 
the 1948 marketings to measure ability to market. The wit¬ 
ness then proposed that since there was no apparent reason 
for different weights, these two standards had been 
weighted equally at 45 percent (R. 21-22). 

The witness for Roig stated that due to the restrictive 
allotments established by Puerto Rico Sugar Order 18 (13 
F. R. 310) the marketings of refined sugar by Roig in the 
continental United States in 1948 were not representative of 
the ability of that company to market such sugar. He fur¬ 
ther stated that in view of this, any allotment based in part 
on such marketings would be inequitable and unfair to his 
company. The witness stated, however, that insofar as the 
weightings themselves are concerned, the Government pro¬ 
posal would produce fair and equitable results (R. 77, 85, 
86 ). 

The witness for Western testified that although his com¬ 
pany usually refined all the raw sugar produced by its affili¬ 
ate, Central Igualdad, during the year 1948 Western refined 
some 10,000 tons less than Igualdad’s outturn because of 
Order 18 (R. 101). The witness further testified that he 
did not regard the actual marketings of refined sugar by 
Western or Roig during 1948 as representative of their 
ability to market on the mainland, but that the weightings 
proposed by the Government witness were equitable (R. 
103-106). Witnesses for Roig and Western then submitted 
joint proposals for 1949 allotments (Ex. 11, 12). In one 
proposal (1) proportionate shares would be measured by 
the amount of refined sugar produced by the allottee from 
sugarcane processed by it or by an affiliated raw sugar mill; 
(2) an allotment order would be presumed to have been in 
effect in 1948 which the witnesses considered to be in keep¬ 
ing with the court decision subsequently rendered and, for 
purposes of measuring past marketings and ability to mar¬ 
ket, 1948 marketings would be assumed to have been equal 
to the allotments calculated under such order; and (3) the 
Government proposal would be followed in other details 
(R. 119, 120, Exs. 10, 11). 
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The other proposal differed from the first in that (1) 
1947 processings would be used to measure proportionate 
shares; (2) average marketings for the years 1943-47, in¬ 
clusive, would be used to measure past marketings; and (3) 

1947 marketings would be used to measure ability to mar¬ 
ket (R. 121, 122, Ex. 12). 

The witness for South Porto Rico Sugar Company pro¬ 
posed that proportionate shares be given a weight of at 
least 20 percent and that the other two standards be 
•weighted equally (R. 124). 

The witness for Porto Rican American submitted an 
allotment proposal wherein (1) the proportionate shares 
standard would be measured by the quantity of refined 
sugar marketed in the continental United States in 1948; 
(2) the ability standard would be measured by either the 

1948 marketings of direct-consumption sugar in the conti¬ 
nental United States or the highest marketings of such 
sugar in any year since 1934; and (3) the past marketings 
standard would be measured by the average marketings of 
direct-consumption sugar in the continental United States 
for the years 1938, 1939, 1940, 1941, 1947, and 1948. The 
witness then proposed that these standards so measured 
be weighted in the manner proposed by the Government 
witness. 

Basis of allotment. Section 205 (a) of the act reads in 
pertinent part as follows: 

* * * Allotments shall be made in such manner and in 
such amounts as to provide a fair, efficient, and equitable 
distribution of such quota or proration thereof, by taking 
into consideration the processings of sugar or liquid sugar 
from sugar beets or sugarcane to which proportionate 
shares, determined pursuant to the provisions of subsec¬ 
tion (b) of section 302, pertained; the past marketings or 
importations of each such person; and the ability of such 
person to market or import that portion of such quota or 
proration thereof allotted to him. • • • 
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In previous allotments of the direct-consumption portion 
of the Puerto Rican sugar quota it was determined that the 
proportionate shares standard was not applicable and its 
use was not considered mandatory (Puerto Rico Sugar 
Orders No. 13 and 18, R. 19, 20). In the Roig case the court 
stated that the act required that this standard as well as 
the other two standards be given effect in making any allot¬ 
ment. The court also held that the ability to be measured 
is current ability and if performance is to be the measure 
it must be current performance. Further, with respect to 
the past marketings standard the court said that term 
plainly includes marketings within the last half-dozen years 
or at least the more recent of them and that it is doubtful 
whether the term includes anything else. Accordingly, all 
three standards are used as a basis for this order. In 
order to provide a fair, efficient, and equitable distribution 
of that portion of the quota to be allotted, the proportion¬ 
ate shares standard is given a weighing of 10 percent and 
the other two standards are given equal weightings of 45 
percent. 

The proportionate shares standard has heretofare been 
interpreted to relate to the initial processings of sugar 
from sugarcane. The three largest refiners in Puerto Rico 
had no such processings and it was determined that this 
standard should be given no weight in the establishment of 
previous allotments. In the Roig case the court stated that 
this construction of the act is not the only possible con¬ 
struction. Therefore, in this order this standard has been 
measured by the quantity of refined sugar produced by each 
refiner during the twelve month period ended October 31, 
1948, from sugarcane or raw sugar derived from sugarcane 
to which proportionate shares pertained. 

The best and most practical measure of ability is the 
actual performance as reflected in shipments of direct-con¬ 
sumption sugar to the continental United States. The court 
has indicated that where actual performance is used only 
current performance may be considered and that such per- 
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formance should be performance in the immediately pre¬ 
ceding year. Consequently, ability to market has been 
measured by the marketings of direct-consumption sugar 
in the continental United States during the calendar year 
1948. 

For reasons stated in Puerto Rico Sugar Order No. 18, 
the years 1942-47, inclusive, were not considered representa¬ 
tive of past marketings of the Puerto Rican refiners and, 
accordingly, the marketings during those years were not 
used in the establishment of 1948 allotments. The court has 
construed the act as requiring the use of recent marketings 
for a period not exceeding six years, indicating that a 
shorter recent period would be permissible. In view of 
this decision the use of the average marketings for the past 
six years is deemed to be the best available measure of past 
marketings. 

During the calendar year 1948, a total of 922 short tons 
of Puerto Rican raw sugar was marketed for direct-con¬ 
sumption in the continental United States. It is not con¬ 
sidered practicable to allot this small quantity to the nu¬ 
merous raw sugar mills. Such an allotment would disrupt 
customary trade practices and interfere with the 
652 efficient distribution of such sugar. Therefore, this 
quantity has been set aside as a reserve for the mar¬ 
ketings of such sugar. 

Findings. On the basis of the record of the hearing, I 
hereby find that: 

1. The potential capacity of Puerty Rican refiners to 
produce direct-consumption sugar during the calendar 
year 1949 is approximately 450,000 short tons. 

2. The amount of direct-consumption sugar which Puerto 
Rican refiners are equipped to produce in 1949 is more than 
twice the sum of the quantity of direct-consumption sugar 
which may be brought into the continental United States 
during 1949 and the quantity needed for local consumption 
in Puerto Rico during 1949. 
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3. The three largest refiners in Puerto Rico do not 
process raw sugar from sugarcane. Therefore, the quan¬ 
tity of raw sugar processed from sugarcane to which pro¬ 
portionate shares pertained does not afford a fair and 
equitable measure of the proportionate shares standard. 

4. The best available measure of the proportionate shares 
standard for each refiner is the total production of refined 
or turbinado sugar for the twelve-month period ended Oc¬ 
tober 31,1948, from sugarcane or raw sugar produced from 
sugarcane to which proportionate shares pertained. Such 
production data are shown in column 1 of the table below. 

5. The use of plant capacity does not afford a fair and 
equitable measure of the ability of Puerto Rican refiners to 
market direct-consumption sugar in the continental United 
States. 

6. The best available measure of the past marketings 
standard for each refiner is the average marketings of 
direct-consumption sugar in the continental United States 
during the years 1943-48, inclusive. Such marketings are 
shown in column 2 of the table below. 

7. The best available measure of the ability standard for 
each refiner is the quantity of direct-consumption sugar 
marketed in the continental United States during the cal¬ 
endar year 1948. Such marketings are shown in column 3 
of the table below. 

8. A small part of the direct-consumption portion of the 
Puerto Rican sugar quota is normally marketed in the con¬ 
tinental United States as raw sugar for direct-consumption. 
The quantity brought in during 1948 was 922 short tons 
and a like amount is sufficient for 1949. 
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Refined and Turbinado Sugar Production and Marketings 


[Short tons] 


Refiner 


Sobrinos 


Arturo Lluberas, Estate of, y 

(San Francisco) . 

Central Aguirre Sugar Co., a trust .. 

Central Roig Refining Co. 

Porto Rican American Refinery, Inc. .. 
South Porto Rico Sugar Co. (Guanica) 
Western Sugar Refining Co. 


Total . 184,579 



Marketings in 

Production 

continental United 

96° basis 

States raw value 

Nov. 1,1947 

Average 

Total 

Oct. 31,1948 

1943-48 incl. 

1948 

(1) 

(2) 

(3) 

>s 

902 

641 

770 

2,381 

5,800 

2,428 

. 44,348 

19,680 

20,187 

. 91,505 

61,842 

81,937 

. 15,539 

718 

0 

. 29,904 

21,833 

16,189 

. 184,579 

110,514 

121,511 


Conclusions. On the basis of the foregoing and after the 
consideration of the briefs submitted by interested persons 
following the hearing, I hereby determine and conclude that 
(1) the allotment of the direct-consumption portion of the 
1949 sugar quota for Puerto Rico is necessary to prevent 
disorderly marketing of such sugar and to afford all inter¬ 
ested persons an equitable opportunity to market such 
sugar in the continental United States; (2) in order to 
make a fair, efficient, and equitable distribution of the 
direct-consumption portion of such quota, as required by 
section 205 (a) of the act, allotments should be made by 
giving a weighing of 10 percent to the proportionate shares 
Standard, measured by each refiner’s total production of 
direct-consumption sugar for the twelve-month ended Oc¬ 
tober 31, 1948, by giving a weighting of 45 percent to past 
marketings, measured by the annual average of such mar¬ 
ketings by each refiner during the period 1943-48, inclusive, 
and by giving a weighting of 45 percent to ability to market, 
measured by the marketings by each refiner of direct-con¬ 
sumption sugar in the continental United States during the 
calendar year 1948; and (3) an unallotted reserve of 922 
short tons of sugar, raw value, should be set aside for per¬ 
sons who market raw sugar in the continental United States 
for direct-consumption. 
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Order. Pursuant to the authority vested in the Secre¬ 
tary of Agriculture by section 205 (a) of the act, it is hereby 
ordered: 

§ 814.2 Allotment of the direct-consumption portion of 
1949 sugar quota for Puerto Rico —(a) Allotments. The 
direct-consumption portion of the 1949 sugar quota for 
Puerto Rico (126,033 short tons, raw value) is hereby al¬ 
lotted as follows: 

Direct-consumption 
allotment (short 
Refiner tons, raw value) 


Arturo Lluberas, Estate of, y Sobrinos (San 

Francisco) . 744 

Central Aguirre Sugar Co., a trust. 4,241 

Central Roig Refining Co. 22,386 

Porto Rican American Refinery, Inc. 75,670 

South Porto Rico Sugar Co. (Guanica)_ 1,419 

Western Sugar Refining Co. 20,651 


Total. 125,111 

Unallotted reserve for marketing of raw 

sugar for direct-consumption. 922 


126,033 

(b) Restrictions on shipment. Each allottee named in 
paragraph (a) of this section is hereby prohibited from 
bringing into the continental United States, for consump¬ 
tion therein, during the calendar year 1949 any direct-con- 
sumption sugar from Puerto Rico (except such amount of 
raw sugar as may be marketed within the unallotted re¬ 
serve) in excess of the allotment therefor established in 
paragraph (a) of this section. (Sec. 205 (a), 61 Stat. 926; 
7 U. S. C. 1115) 
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Done at Washington, D. C., this 31st day of March 1949. 
Witness my hand and seal of the Department of Agricul¬ 
ture. 

[s eal ] Charles F. Bran nan, 

i Secretary of Agriculture. 

[14 F. R. 1567] 

*«***•**•• 

1-A Filed Apr 18 1949 

IN THE UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 

Docket No. 10232 

Central Roig Refining Company and Western Sugar 
Refining Company, Appellants, 

v. 

Secretary of Agriculture, Appellee. 

Notice of Appeal and Petition for Review. 

Notice is hereby given that the Central Roig Refining 
Company (a corporation duly organized and existing under 
the laws of Puerto Rico and having its principal place of 
business in Humacao, Puerto Rico) and the Western Sugar 
Refining Company (a corporation duly organized and ex¬ 
isting under the laws of Puerto Rico and having its prin¬ 
cipal place of business in Mayaguez, Puerto Rico) hereby 
appeal to the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit from the decision of the Secre¬ 
tary of Agriculture entitled ‘‘Allotment of Direct Con¬ 
sumption Portion of the 1940 Sugar Quota for Puerto 
Rico”, (published in the Federal Register April 5, 1949, 14 
F. R. 1567-1570, and effective when so published) and peti¬ 
tion the Court for review of the decision. Said decision is 
hereinafter referred to as the “1949 Order”. 

Appellants respectfully show as follows: 
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I. —Nature of Proceedings As to Which Review is Sought. 

The Secretary of Agriculture acting pursuant to section 
205(a) of the Sugar Act of 1948 (61 Stat. 922-933, 7 U. S. C. 

Supp. I, §§1100-1160) published in the Federal Reg- 
1 ister for January 6, 1949 (14 F. R. 80) a “Notice of 
Hearing and Proposed Allotment” of the direct con¬ 
sumption portion of the 1949 sugar quota for Puerto Rico 
to appellants and others. Thereafter on January 20 and 21, 
1949, the Secretary caused the hearing to be held pursuant 
to said Notice and subsequently, purporting to act pur¬ 
suant to said section 205(a) of the Act, issued the 1949 
Order, making allotments to appellants and others. 

II. —Facts and Statutes On Which Jurisdiction is Based. 

Appellants are allottees under the 1949 Order, are ag¬ 
grieved by reason of the decision therein of the Secretary 
granting the allotments made to them, and are entitled to 
appeal to this Court from said Order under section 205 of 
the Act and to petition this Court for judicial review of 
said Order under section 10 of the Administrative Pro¬ 
cedure Act (60 Stat. 243, 5 U. S. C., §1009). Under said 
sections this Court has jurisdiction of this appeal from the 
1949 Order and to review that order. 

III.—Relief Prayed. 

Appellants pray that this Court enter a judgment revers¬ 
ing the decision of the Secretary in the 1949 Order and 
holding unlawful the setting aside said order. 

IV.—Statement of Reasons for Appeal and Points on 
Which Appellants Intend to Rely. 

A. The United States Court of Appeals for the District 
of Columbia Circuit construed section 205(a) of the Act 
in Central Roig Refining Co. and Western Sugar Refining 
Co. v. Secretary of Agriculture, decided November 24,1948 
(171 F. 2d 1016), which held invalid and set aside the cor- 
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responding 1948 Order. The 1949 Order is beyond the au¬ 
thority conferred on the Secretary by said section as so 
construed in that the Secretary computes allotments 
2 under the 1949 Order by a formula largely based 
on and reflecting the marketings allowed by him 
under the 1948 Order subsequently invalidated by the 
Court. More particularly the Secretary erroneously meas¬ 
ures (a) the statutory standard of ability to market solely 
by allottees’ marketings under the invalid 1948 Order; (b) 
the statutory standard of past marketings in part by al¬ 
lottees’ marketings under the invalid 1948 Order; and (c) 
the statutory standard of proportionate shares by allottees’ 
1948 crop production of refined sugar that conformed to 
the quantities allowed by the Secretary to be marketed 
under the invalid 1948 Order. 

By these devices the Secretary largely repeats the 1948 
allotment pattern and renews by indirection his prior con¬ 
structions of section 205(a). The extent of what could be 
done under illegal restraints imposed and illegal permis¬ 
sions granted by the Secretary in 1948 is taken in measure¬ 
ment of what the Secretary will permit in 1949. The Sec¬ 
retary’s use of 1948 operations under the invalid 1948 
Order as factors for arriving at the 1949 Order perpetu¬ 
ates, notwithstanding the decision of the Court, the very 
errors committed by him in 1948. The 1949 Order, in addi¬ 
tion to flouting the Act, largely nullifies the Court’s judg¬ 
ment correcting the Secretary’s prior interpretations of 
the same Act a year ago. The Act may not be construed 
so as to evade the decision of the Court. 

B. The 1949 Order is invalid in that it is based on sec¬ 
tion 207 (b) of the Act which, by reason of the refined sugar 
quota it imposes on Puerto Rican refineries, grossly dis- 
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criminates against appellants and in favor of the 
3 mainland seaboard refiners, in violation of the due 
process clause of the Fifth Amendment to the Con¬ 
stitution. 

/s/ Frederic P. Lee, 

Attorney for Appellants, Central Roig 
Refining Company and Western Sugar 
Refining Company. 

Attorney’s Address: 

1200 Eighteenth Street, N. W., 

Washington 6, D. C. 

Service of the above Notice of Appeal and Petition for 
Review by receipt of a true copy thereof is acknowledged 
this 18th day of April, 1949. 

/s/ W. Carroll Hunter, 

Solicitor for Appellee. 
per F. Page 







fob the District of Columbia Circuit. 


No. 10,232 


Central Roig Refining Company and Western Sugar 
Refining Company, Appellants, 


The Government of.Puerto Rico, Intervenor 


Secretary of Agriculture, Appellee, 

and 

Porto Rican American Sugar Refinery, Inc., Intervenor, 


The American Sugar Refining Company, et al, 

Intervenors. 


Appeal from an Order of the Secretary of Agriculture and 
Petition to Review the Order. 


Frederic P. Lee, 

1200 18th Street, N. W., 
Washington 6, D. C., 
Attorney for Appellants. 


Of Counsel: 

Noel T. Dowling, 

445 Riverside Drive, 
New York 27, New York. 













TABLE OF CONTENTS. 


Page 


I. Jurisdictional Statement. 1 

II. Statement of the Case . 2 

III. Statutes Involved. 9 

IV. Statement of Points. 9 

V. Summary of Argument. 9 

VI. Argument. 11 


A. The 1949 Order is Invalid Because it Does Not 
Conform to the Statutory Standards in Sec¬ 
tion 205(a) of the Sugar Act of 1948 as Con¬ 
strued by this Court in the First Roig and 


Western Case. 11 

1. The 1949 Order seeks to accomplish by in¬ 

direction what this Court has held the Sec¬ 
retary has no power to do directly. 12 

2. Section 205(a) of the Act is not to be con¬ 

strued as permitting use of illegal past al¬ 
lotments as a basis for determining future 
allotments. 15 

3. The 1949 Order is a second attempt to sub¬ 


stitute the illegal standard of restoration of 
prewar competitive relationships for the al¬ 
lotment standards provided by the Act .... 16 

4. Proportionate shares are required by the 
Act to be measured by processings of cane 
into raw sugar by the allottee or its raw mill 
affiliate, if such raw sugar is refined and 
marketed under the refined sugar quota.... 19 

B. The 1949 Order is Invalid Since it is Based 
on Section 207(b) of the Sugar Act of 1948 
Which in Fixing a Refined Sugar Quota for 
Puerto Rico Grossly Discriminates Against 
the Sugar Refiners of Puerto Rico, Including 


Appellants, in Violation of the Due Process 
Clause of the Fifth Amendment. 21 

1. The refined sugar quota is grossly discrim¬ 
inatory against the refiners of Puerto Rico, 
including appellants, in favor of cane sugar 
refiners of the eastern seaboard. 22 
















Table of Contents Continued. 


4 4 

11 

Page 

2. The discrimination imposed in section 
207(b) violates the due process clause of 
the Fifth Amendment. 26 

VII. Conclusion. 31 

Appendix . 32 

Statutes Involved. 32 

A. Extracts from Sugar Act of 1948 (U. S. C., title 

7, §§ 1100-1160). 32 

B. Sections 10 and 12 of the Administrative Proce¬ 
dure Act (60 Stat. 243, 244, U. S. C., title 5, 

§§ 1009 and 1011) . 43 

TABLE OF CITATIONS. 

Cases: 

Adrian, Inc. v. Fleming, 161 F. 2d 186 (E. C. A., 

1947). 19 

Carter v. Carter Coal Co., 298 U. S. 238 (1936).... 19 

Central Roig Refining Company and Western Sugar 
Refining Company v. Secretary of Agriculture, 171^ 


JJ. ZCL 1UJLO .U, i7, X-L, AT, W, J.!, 

19,21,23, 30,31 

Commissioner of Internal Revenue v. Disston, 325 
U. S. 442 (1945) . 15 


Fleming v. Moberly Milk Products Co., 82 App. 

D. C. 16,160 F. 2d 259 (Ct. App., Dist. Col., 1947), 

cert, dismissed, 331 U. S. 786 . 19 

Hooven & Allison Company v. Evatt, 324 U. S. 652 


Kendall v. United States ex rel Stokes, 12 Peters 

524 (1838). 14 

Marburv v. Madison, 1 Cranch 137, (1803) . 14 

Panitz v. District of Columbia, 112 F. 2d 39 (Ct. 

App., Dist. Col., 1940) . 22 

Publicker Industries, Inc. v. Anderson, 68 F. Supp. 

532 (D. C., Dist. Col., 1946). 19 

Steward Machine Company v. Davis, 301 U. S. 548 

(1937). 26 

Truax v. Corrigan, 257 U. S. 312, (1921). 27 

Virginian Hotel Corp. v. Helvering, 319 U. S. 523 

(1943). 15 

Waite v. Macy, 246 U. S. 606 (1918). 19 























Table of Contents Continued. 


m 


Page 


Constitution : 

Fifth Amendment.9,10,21,26 

Fourteenth Amendment. 27 

Statutes: 

Statutes at Large 

60 Stat. 243 . 2 

61 Stat. 622 . 2 


United States Code 


U. S. C., title 5, § 1009 . 

U. S. C., title 7, § 1115. 

Administrative Procedure Act 

Section 10. 

Sugar Act of 1934 . 

Sugar Act of 1937 . 

Sugar Act of 1948 . 

Section 101(e). 

101(h). 

201. 

202 . 

202(a) . . .. 

204 . 

205 . 

205(a) . 

207(b). n. 

209 . 

302(a) . 

405 . 

Federal Register: 


2 

2 


. 2 

. 23 

. 23 

. 23 

. 3 

. 2 

. 2 

. 2 

. 2 

. 2 

. 2 

.. .3, 9,10,11,13,15,31 
3,9,10,11,21, 22,26,31 

. 7 

. 19 

. 7 


13 F. R. 9486-9487 . 2,25 

14 F. R. 80. 4 

14 F. R. 1567-1570 . 1 

14 F. R. 3257 .3,26 

14 F. R. 3258 . 2 

14 F. R. 3258-3260. 26 































IV 


Table of Contents Continued. 


Page 


Congressional Record : 

Volume 78. 31 

Volume 81. 31 

Congressional Committee Reports: 

H. Rept. 2035, 80th Cong., 2nd sess.3, 25 


Congressional Committee Hearings : 

House Committee on Agriculture 

Hearings on Bills Relating to Sugar Legislation, 
Serial J, 76th Cong., 3d sess., April 10-12,1940.. 24 

House Committee on Public Lands 

Hearings on H. R. 5876 before Subcommittee, 
April 1948.3, 25 

Miscellaneous : 

Department of Agriculture 

Agriculture Decisions 

In re Hardison Seed Company, 3 A. D. 730_ 22 

In the Matter of Mutual Orange Distributors, 

1 A. D. 207 . 22 

1948 Refined and Turbinado Sugar Movement 
(P. R.), week ending Nov. 27, 1948, “Exhibit 
Bl” No. 47, Dec. 3, 1948, issued by Caribbean 
Area Office, Production and Marketing Adminis¬ 
tration, U. S. D. A. 6 

1948 Refined and Turbinado Sugar Movement 
(P. R.), week ending Dec. 31, 1948, “Exhibit 
Bl” No. 52 Amended , Feb. 10, 1949, issued by 
Caribbean Area Office, Production and Market¬ 
ing Administration, U. S. D. A. 6 

C. C. C. Letter No. 41 to Puerto Rican Producers 


of Raw Cane Sugar, April 25, 1947 . 18 

Treasury Department 

Internal Revenue Cumulative Bulletin 1947-1 _ 16 

National Intelligencer, March 13, 1838 . 14 











IN THE 


United States Court o! Appeals 

for the District of Columbia Circuit. 


No. 10,232. 


Central Roig Refining Company and Western Sugar 
Refining Company, Appellants, 

and 

The Government of Puerto Rico, Intervenor, 

v. 

Secretary of Agriculture, Appellee, 

and 

Porto Rican American Sugar Refinery, Inc., Intervenor, 

and 

The American Sugar Refining Company, Godchaux Su¬ 
gars, Inc., Henderson Sugar Refinery, Inc., Imperial 
Sugar Company, Inland Sugar Company, The Na¬ 
tional Sugar Refining Company, Refined Syrups 
and Sugars, Inc., Revere Sugar Refinery, Savannah 
Sugar Refining Corporation, and Western Sugar 
Refinery, Interveners. 


BRIEF FOR APPELLANTS. 


I. JURISDICTIONAL STATEMENT. 

The Order of the Secretary of Agriculture entitled “Al¬ 
lotment of Direct Consumption Portion of the 1949 Sugar 
Quota for Puerto Rico”, published in the Federal Regis¬ 
ter April 5, 1949 (14 F. R. 1567-1570) (Joint App. 66-78) 
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hereinafter referred to as the “1949 Order”, fixes certain 
allotments for Puerto Rican producers of direct consump¬ 
tion sugar, including appellants Roig and Western and in- 
tervenor, Porto Rican American Sugar Refinery, Inc. Ap¬ 
pellants being aggrieved by reason of the decision, on April 
18,1949, filed notice of appeal from the 1949 Order pursuant 
to the provisions of section 205 of the Sugar Act of 1948 (61 
Stat. 622, U. S. C., title 7, § 1115) and petition for review of 
said order pursuant to section 10 of the Administrative Pro¬ 
cedure Act (60 Stat. 243, TJ. S. C., title 5, § 1009). 

n. STATEMENT OF THE CASE. 

Under section 201 of the Sugar Act of 1948 the Secre¬ 
tary of Agriculture determined that 7,250,000 tons 1 of 
sugar are needed to meet the 1949 requirements of con¬ 
sumers in the continental United States (13 F. R. 9486- 
9487, Dec. 31, 1948). Under section 202 of the Act the 
Secretary is directed to establish for “domestic sugar 
producing areas” (as well as for foreign countries) quotas 
for sugar, aggregating the 7,250,000 tons, that may be 
brought into the continental United States from those 
areas. The five domestic sugar producing areas are as 
follows: (1) the domestic beet sugar area (Ohio, Michi¬ 
gan, Nebraska, Montana, Idaho, Wyoming, Colorado, 
Utah, California, and other states); (2) the mainland 
cane sugar area (Louisiana and Florida); (3) Hawaii; 
(4) Puerto Rico; and (5) the Virgin Islands. For the five 
domestic sugar producing areas the respective quotas are 
composed of flat amounts specified in section 202(a) of 
the Act, plus certain deficit amounts computed under sec¬ 
tion 204. The Secretary’s revised determination of such 
sugar quota for Puerto Rico for 1949 is 970,635 tons (14 
F. R. 3258, June 16, 1949). This constitutes the total 
amount of sugar that Puerto Rico may bring into the con¬ 
tinental United States in 1949 in any form, raw or refined. 

1 “Tons”, as used herein, means short tons raw value as defined 
in §101 (h) of the Act. 
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Section 207(b) of the Act imposes a flat limitation of 
126,033 tons on the amount of the Puerto Rican sugar 
quota that may be brought into the continental United 
States in the form of refined sugar. 1 This limitation is 
referred to herein as the “Puerto Rican refined sugar 
quota”, as distinguished from the “Puerto Rican sugar 
quota” of 970,635 tons. The effect of the Puerto Rican 
refined sugar quota is that Puerto Rico may market in re¬ 
fined form only 13% of its 1949 quota of sugar for main¬ 
land consumption. The remaining 87% Puerto Rico is 
forced to ship to mainland refiners for refining by them. 
This deprives the Island of the opportunity to obtain an¬ 
nually an additional income of around $19,000,000. 2 This 
deprivation creates a corresponding gain in the income 
of mainland seaboard refiners, including the ten interven¬ 
ing mainland seaboard refiners. The Secretary found that 
the present potential capacity of Puerto Rican refiners to 
produce refined sugar is 450,000 tons or more than twice 
the sum of (1) Puerto Rico’s refined sugar quota for con¬ 
sumption in the continental United States, plus (2) the 
amount, 100,000 tons, that he has determined is needed 
for local consumption in Puerto Rico for 1949 (14 F. R. 
3257, June 16, 1949). 

Section 205(a) of the Act provides that whenever the 
Secretary makes certain findings as to the necessity for 
allotment of a quota for any area, including the Puerto 

1 The Act actually states “direct consumption sugar”, which is 
not necessarily refined sugar. Direct consumption sugar is sugar 
that is not to be further refined or otherwise improved in quality 
before consumption (Act, §101 (e)) and is of three kinds—refined 
sugar, turbinado (semi-refined sugar), and direct consumption raw 
sugar (i.e., sugar used for industrial purposes without further re¬ 
fining or improvement of quality, as in the manufacture of tobacco). 
In 1948 refined sugar accounted for about 96.6% of the Puerto 
Rican direct consumption sugar quota on the basis of the figures 
shown in 14 F. R. 1569, Apr. 5, 1949 (Joint App. 77). 

2 Hearings on H. R. 5876 before a Subcommittee of the Commit¬ 
tee on Public Lands, House of Representatives, April 1948. See 
also H. Rept. No. 2035, 80th Cong., 2d Sess. 
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Rican refined sugar quota, he shall, after notice and hear¬ 
ing, allot such quota. The section specifies that the allot¬ 
ments shall be made by the Secretary in such manner and 
in such amounts as to provide a fair, efficient, and equita¬ 
ble distribution of the quota by taking into consideration 
three factors: first, processings of sugar from sugar 
cane to which proportionate shares pertain; second, past 
marketings of the allottee; and third, ability of allottee to 
market the portion of the quota allotted to him. 

The Secretary gave the required notice (14 F. K. 80, 
Jan. 6, 1949) and held the required hearings in San Juan, 
Puerto Rico, on January 20 and 21, 1949. At the hearing 
the Government Witness submitted an allotment proposal 
and appellants and intervenor, Porto Rican American 
Sugar Refinery, Inc., submitted counter-proposals. The 
hearing was presided over by a Presiding Officer desig¬ 
nated for the purpose. Prior to the issuance of the 1949 
Order, neither the Presiding Officer nor any official of the 
Department of Agriculture made public any recommended 
decision and on April 5, 1949 the Secretary made public 
and effective immediately his final decision, i.e., the 1949 
Order, without having first issued a tentative decision or 
having afforded opportunity for exceptions. 

On April 18, 1949, appellants filed in this Court their 
notice of appeal and petition for review. Thereafter, (1) 
the Government of Puerto Rico, (2) Porto Rican Ameri¬ 
can Sugar Refinery, Inc., and (3) The American Sugar 
Refining Company and nine other mainland seaboard re¬ 
finers filed notices of intention to intervene and statements 
of interest. 

Allotments made by the 1949 Order are as follows (Joint 
App. 77): 
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Refiner 1949 Order Allotments 

Arturo Lluberas, (estate of) y * 

Sobrinos (San Francisco) 744 

Central Aguirre Sugar Co., a trust 4,241 

Central Roig Refining Co. 22,386 

Porto Rican American Sugar 
Refinery Inc. 75,670 

South Porto Rico Sugar Co. (Guanica) 1,419 

Western Sugar Refining Co. 20,651 


Total 125,111 

Unallotted reserve for marketing of 
raw sugar for direct consumption 922 


126,033 

Of the six allottees, only Porto Rican American, Roig 
and Western are primarily refiners and wholly dependent 
on refining. As refiners Porto Rican American, Roig and 
Western compete with the large mainland sugar refiners 
on the eastern seaboard. 

On the other hand, the other three allottees, Aguirre, 
Guanica, and San Francisco are primarily producers of 
raw sugar, not refiners, and as such are not competitors 
of the mainland eastern seaboard refiners but on the con¬ 
trary sell raw sugar to them and are sources of raw sup¬ 
ply for them. Aguirre with its affiliated raw mills and 
Guanica are two of the largest producers of raw sugar in 
Puerto Rico, each producing around 100,000 tons per year, 
while San Francisco is a small producer of raw sugar, 
producing around 6,000 tons a year. Guanica refines a 
small amount of its raw sugar and Aguirre and San Fran¬ 
cisco make a small amount of their raw sugar into turbi- 
nado sugar. 

All six allottees have their own supplies of raw sugar 
for refining: Porto Rican American from its affiliated 
raw mill, Central Mercedita; Roig from its affiliated raw 
mills, Central El Ejemplo and Central Roig; Western 
from its affiliated raw mill, Central Igualdad; Aguirre 
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from its own raw mill and those of its affiliates, Central 
Machete and Central Cortada; Guanica from its own raw 
mill; and San Francisco from its own raw mill. 

The facts of the present case involving the 1949 Order 
are directly related to facts concerning the corresponding 
Puerto Rico refined sugar allotment order for 1948. On 
November 24, 1948, the 194S Order was held invalid by 
this Court in Central Roig Refining Company and West¬ 
ern Sugar Refining Company v. Secretary of Agriculture , 
171 F. 2d 1016 (hereinafter referred to as the “ First Roig 
and Western Case”)? now pending on certiorari before the 
Supreme Court of the United States. The 1948 Order 
allotments to the three principal refiners and their mar¬ 
keting in 1948 were as follows: 



Allotments by 
194S Order as 

Allotments by 
1948 Order as 

Marketed 
While 1948 

Marketed 


Originally Is¬ 

Amended 

Order in 

by End of 

Name of 

sued 1/18/48 

10/23/48 

Effect 

1948 

Refiner 

(tons) 

(tons) 

(tons) 1 

(tons) 2 

Porto Rican 

American 

79,258 

87,092 

79,344 

82,324 

Roig 

16,698 

18,348 

18,337 

20,205 

Western 

14,772 

16,232 

15,629 

16,718 


The table shows that none of the three principal Puerto 
Rican refiners was able to market any large amounts dur¬ 
ing 1948 after the 1948 Order was held invalid and allot¬ 
ment restrictions were thereby removed. Porto Rican 
American even fell short of its allotment by about 5,000 
tons, while Roig and Western exceeded their allotments by 
about 2,000 tons and 500 tons, respectively. 

Quantities refined for marketing in any year are closely 
governed by the allotment Order for that year, whether 

1 1948 Refined and Turbinado Sugar Movement (P. R.), week 
ending Nov. 27, 1948, Exhibit Bl, No. 47, Dec. 3, 1948, issued by 
Caribbean Area Office, Production and Marketing Adm., U. S. D. A. 

2 Same, week ending Dec. 31, 1948, Exhibit Bl, No. 52 amended, 
Feb. 10, 1949. 


7 


or not it may be subsequently held invalid. The penalties 
for marketing in excess of allotments as provided by an 
allotment order of the Secretary are drastic (Act, §§209 
and 405). For economy of operation, Puerto Rican re¬ 
finers operate their refineries only during the cane crop 
season when their affiliated raw mills are operating. This 
refining season starts in late December or January and 
ends by June or early July (Joint App. 32-33, 36-38). Roig 
and Western, therefore, had to determine not later than the 
middle of 1948, and practically much earlier in the season, 
the amount of refined sugar to produce for 1948 and to 
make that determination in the light of the 1948 Order 
then in effect. Refined sugar is perishable and because of 
large storage losses and costs, it is not practicable to 
carry it over from one year to another in large quantities. 

Roig’s and Western’s affiliated raw mills (as well as 
Porto Rican American’s) customarily deliver all their raw 
sugar to their respective affiliated refineries. Because of 
the restrictions of the illegal 1948 Order, Roig’s raw mills 
were compelled to sell to others 8,673 tons of raw sugar 
(Joint App. 28-29) and Western’s raw mill was compelled 
to sell to others 10,126 tons of raw sugar (Joint App. 35,37). 
Had it not been for the illegal restrictions of the 1948 Order, 
Roig and Western would have refined and marketed these 
amounts during 1948 (cf., Joint App. 60). 

It was impracticable for Roig or Western to wait for the 
decision of this Court on the validity of the 1948 Order 
before determining how much refined sugar to produce 
for 1948. There was no chance that this Court could hand 
down its decision before the expiration of the 1948 refining 
season around June, nor even that it could hand down its 
decision sufficiently before the end of the year to permit 
any refiner (assuming he had accumulated stocks of re¬ 
fined sugar on the contingency) to obtain shipping space 
after the decision and ship in time to permit arrival in the 
continental United States before the end of the year (Joint 
App. 29-31, 35, 37). A legal 1948 Order—one conform- 
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ing to the subsequent decision of this Court—would 
have enabled Roig and Western to refine and mar¬ 
ket in refined form the sugars forced to be marketed 
by their affiliates in raw form. By reason of the illegal 
1948 Order, Roig and Western’s marketings of refined 
sugar were approximately 19,000 tons less than they would 
have been under a valid 1948 Order and Porto Rican 
American’s marketings were approximately 19,000 tons 
more than would have been permitted under a valid 1948 
Order. 

In his 1949 Order the Secretary uses a formula based 
largely on and reflecting the 1948 marketings of Porto 
Rican American as enhanced by the illegal 1948 Order and 
the 194S marketings of Roig and Western as reduced by 
the illegal 1948 Order. Thus in the 1949 Order (Joint App. 
66 )— 

(1) The Secretary gives 45% weight to the statutory 
standard of ability to market and measures that standard 
by actual 1948 marketings of the allottee under the illegal 
1948 Order. 

(2) The Secretary gives 45% weight to the statutory 
standard of past marketings and measures that standard 
by average marketings of the allottee during the years 
1943 to 1948, the marketings used for 1948 being those 
under the illegal 1948 Order. 

(3) The Secretary gives 10% weight to proportionate 
shares and measures that standard by production of re¬ 
fined sugar by the allottee during the period from Novem¬ 
ber 1, 1947 to October 31, 1948, i.e., production necessarily 
reduced in the case of Roig and Western and enlarged in 
the case of Porto Rican American by the marketings per¬ 
missible under the invalid 1948 Order. 

The result is that 62.5% of the amounts allotted under 
the 1949 Order are based on or reflect the marketings of 
the respective allottees as restrained or enlarged by the 
illegal 1948 Order. 
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m. STATUTES INVOLVED. 

The relevant parts of the statutes involved are set forth 
in the Appendix to this brief. 

IV. STATEMENT OF POINTS. 

A. The 1949 Order is invalid since it is contrary to sec¬ 
tion 205(a) of the Act as construed by this Court in the 
First Roig and Western Case. The Secretary has com¬ 
puted allotments under the 1949 Order by a formula 
largely based on and reflecting the marketings allowed by 
him under the 1948 Order subsequently invalidated by 
this Court in that case. The extent of what could be done 
under the illegal restraints imposed and illegal permis¬ 
sions granted by the Secretary in 1948, is taken as the 
measurement of what the Secretary will permit in 1949. 
By indirection, the Secretary thereby renews his prior 
illegal construction of section 205(a) and, notwithstanding 
the decision of the Court, perpetuates for 1949 the very 
errors found to have been committed by him in 1948. 

B. The 1949 Order is invalid since it is based on section 
207(b) of the Sugar Act of 1948 which in fixing a refined 
sugar quota for Puerto Rico grossly discriminates against 
the sugar refiners of Puerto Rico, including appellants, in 
violation of the due process clause of the Fifth Amend¬ 
ment. 

V. SUMMARY OF ARGUMENT. 

A. Section 205(a) of the Act specifies three standards, 
namely, ability to market, past marketings, and propor¬ 
tionate shares, to be observed by the Secretary in making 
allotments of the Puerto Rican refined sugar quota. In its 
decision in the First Roig and Western Case a year ago this 
Court held that the Secretary had failed to observe those 
standards in his 1948 Order. This Court laid down for his 
guidance the proper interpretations of the standards. In 
his 1949 Order now before this Court the Secretary has 
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floated both the Act and this Court’s decision, and has re¬ 
newed his invalid interpretations of the statutory stand¬ 
ards. The Secretary does this by indirection through the 
device of measuring each of the three standards in whole or 
in part by allottees’ 1948 marketings of refined sugar that 
were in fact controlled by the illegal 1948 Order and by 
allottees’ 1948 production of refined sugar that was neces¬ 
sarily adapted to meeting such illegally enhanced or re¬ 
stricted 1948 marketings. 

The Secretary has no power to accomplish by indirection 
that which this Court has held he has no power to do di¬ 
rectly. Section 205(a) is not to be construed as permitting 
use of past marketings largely determined by illegal allot¬ 
ments as a basis for determining future allotments. The 
Secretary has no power to evade the decision of this Court. 

In actuality the Secretary is again attempting to make 
use of a standard outside the Act, namely, restoration of 
prewar competitive relationships between the allottees, or 
in other words, maintaining and fostering Porto Rican 
American’s prewar monopoly. 

B. The 1949 Order allotments are made from Puerto 
Rico’s refined sugar quota fixed by section 207(b) of the 
Act. If that quota is invalid, the allotments fall with it. 

Section 207(b) restricts Puerto Rico to competing with 
mainland refiners for the refining of only 126,033 tons, or 
13% of Puerto Rico’s total sugar quota of 970,635 tons. 
The section gives mainland refiners a monopoly over the 
refining of the other 87%. Section 207(b) is grossly dis¬ 
criminatory on its face and its arbitrary character has been 
pointed out by the President and the Secretary of the 
Interior. 

The due process clause of the Fifth Amendment protects 
against gross and arbitrary discrimination by Congress in 
the exercise of its power to regulate commerce between 
Puerto Rico and the States. The precise Constitutional 
issue in this case is an open one and has not been settled 
by any decision of the Supreme Court or of this Court. The 
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question was not decided by this Court in the First Roig 
and Western Case. 

A decision in appellants’ favor on the statutory question 
will afford them relief within the refined sugar quota but 
will fail to decide whether they should be relieved from 
that quota altogether. The difference is the right of appel¬ 
lants to compete with mainland refiners only within appel¬ 
lants’ allotted share of 126,033 tons, as against the right to 
compete with the mainland refiners for Puerto Rico’s en¬ 
tire sugar quota which for 1949 is 970,635 tons. Decision 
by this Court of the Constitutional question is essential to 
granting the entire relief sought by appellants in this pro¬ 
ceeding. 

Section 207(b) of the Act is a “hitch-hiking” provision 
added at the behest of the seaboard refiners, and is sep¬ 
arable. 


VL ARGUMENT. 

A. The 1949 Order is Invalid Because It Does Not Conform 
to the Statutory Standards in Section 205(a) of the 
Sugar Act of 1948 as Construed by this Court in the 
First Roig and Western Case. 

Section 205(a) of the Act reads in part as follows: 

“Allotments shall be made in such manner and in 
such amounts as to provide a fair, efficient, and equita¬ 
ble distribution of such quota or proration thereof, 
by taking into consideration the processings of sugar 
or liquid sugar from sugar beets or sugarcane to 
which proportionate shares, determined pursuant to 
the provision of subsection (b) of section 302 per¬ 
tained; the past marketings or importations of each 
such person; and the ability of such person to market 
or import that portion of such quota or proration 
thereof allotted to him.” (Emphasis supplied) 

This Court held in the First Roig and Western Case 
that all “fair, efficient and equitable” allotments of Puerto 
Rico’s refined sugar quota shall be made “by taking vnto 
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consideration” the three statutory standards, and not 
otherwise. 

1. The 1949 Order seeks to accomplish by indirection what 
this Court has held the Secretary has no power to do 
directly. 

In the First Roig and Western Case, this Court con¬ 
sidered the interpretations given to the three statutory 
standards by the Secretary in his 1948 Order. In that 
Order the Secretary— 

(a) Measured the statutory standard of ability to mar¬ 
ket in the case of four of the six allottees by using 1935 
(Porto Rican American), 1936 (San Francisco), 1939 
(Guanica), and 1940 (Roig) past marketings; 

(b) Measured the statutory standard of past market¬ 
ings by skipping over the years 1942 to 1947 and using 
the average of the highest five years during the period 
1935 to 1941; and 

(c) Gave no weight at all to the statutory standard of 
proportionate shares. 

By these constructions the statutory standards were ma¬ 
nipulated to the advantage of Porto Rican American and 
against Roig and Western. All these constructions were 
found by this Court to be contrary to the Act. 

In the First Roig and Western Case this Court held— 

(a) That the statutory standard of ability to market 
(if to be measured by performance rather than plant 
capacity) is required by the Act to be measured by cur¬ 
rent performance, i.e., current marketings. 

(b) That the statutory standard of past marketings 
plainly includes marketings within the last half dozen 
years, or at least the most recent of them. 

(c) That the Secretary is not justified in failing to give 
weight to the statutory standard of proportionate shares. 

In the 1949 Order the Secretary by measuring ability to 






13 


market entirely by marketings under the invalid 1948 
Order, by measuring past marketings in part by market¬ 
ings under the invalid 1948 Order, and by measuring pro T 
portionate shares by refined sugar produced in amounts 
necessarily restricted to those permitted to be marketed 
under the invalid 1948 Order, is actually giving effect to 
the very constructions of the statutory standards which he 
embodied in his 1948 Order and which were held invalid by 
this Court. By the device of using 1948 marketings that 
were in fact controlled by the invalid 1948 Order and 1948 
refined sugar production necessarily adapted to meet such 
marketings, the Secretary largely repeats the 1948 allot¬ 
ment pattern and renews by indirection his prior construc¬ 
tion of section 205(a). The extent of what could be done 
under illegal restraints imposed and illegal permissions 
granted by the Secretary in 1948 is taken in measurement 
of what the Secretary will permit in 1949. The Secre¬ 
tary’s use of 1948 operations under the invalid 1948 Order, 
as factors for arriving at the 1949 Order, perpetuates the 
very errors committed by him in 1948. The 1949 Order, 
in addition to flouting the Act, largely nullifies this 
Court’s judgment correcting the Secretary’s prior inter¬ 
pretations of the same Act a year ago. The Act may not 
be construed by the Secretary so as to evade the decision 
of this Court. 

Were the 1949 Order held valid, the Secretary would 
have accomplished indirectly what this Court has forbid¬ 
den him to do. Not only would he have accomplished this 
for 1949, but for the life of the Act. A similar order for 
1950 based in turn on 1949 marketings which are in turn 
based on marketings under the invalid 1948 Order, would 
perpetuate for 1950 the results of his invalid 1948 Order— 
and so on year after year. The callousness of attitude to¬ 
ward this Court’s decision evident in the 1949 Order con¬ 
stitutes a deplorable disregard of the relationships estab¬ 
lished by the Constitution between the Judicial and Execu¬ 
tive Branches. It becomes more deplorable in the face of 
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the Government Witness’s bland assertions that his pro¬ 
posal (which was practically identical -with that adopted 
by the Secretary) was based on the Act as construed by 
this Court in the First Roig and Western Case (Joint App. 
13, 18, 24-25 )} 

That the Executive are officers of the law wffio are amen¬ 
able to the law and who may not at their discretion “sport 
away” the rights of other, w*as stated as early as Marbury 
v„ Madison, 1 Cranch 137, 165-6 (1803), per Marshall, C. J. 
In Kendall v. United States ex rel Stokes, 12 Peters 524 
(183S), the Supreme Court held and established that the 
Constitutional duty of the Executive to take care that the 
laws be faithfully executed, is enforceable by the Courts 
and does not rest with the discretion of the Executive. A 
doctrine of any such “dispensing power” in the Executive 
“has no countenance for its support in any part of the 
Constitution” and “is asserting a principle which” would 
“paralyze the administration of justice.” The National 
Intelligencer of March 13, 1838 (p. 3, col. 2), in somewhat 
flamboyant language, said that the decision “will stand as 
a beacon to mark to demagogues in office, for all future 
time, the point to which their presumptions and tyrannous 
disposition will be rebuked and effectively stayed.” 

Roig and Western suggested two alternatives to the 
Government’s proposal: 

First Alternative. — Recomputing 1948 marketings on 
the assumption of a legal order having been in existence 
for 1948 (Joint App. 60) and substituting the recomputed 

1 Porto Rican American’s counter proposal (Joint App. 47-48) is 
also in direct disregard of this Court’s decision in the First Roig and 
Western Case. Porto Rican American proposed—(1) that ability 
to market be measured by mainland marketings in 1948 or in the 
highest year since 1934 (the highest year for Porto Rican American 
is 1935); (2) that past marketings be measured by mainland mar¬ 
ketings in the years 1938, 1939, 1940, 1941, 1947, and 1948, omit¬ 
ting the five years 1942 to 1946, inclusive; (3) that proportionate 
shares be measured by the quantity of raw’ sugar refined in 1948, 
including raw sugar purchased from outside mills. 
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1948 figures in the Sugar Branch’s proposal (Joint App. 
61). 

Second Alternative. —Omitting entirely from the Sugar 
Branch’s proposal 1948 marketings and processings of re¬ 
fined sugar, since they reflect the illegality of the 1948 
Order, and stepping back one year to 1947 marketings for 
the measure of ability to market and to 1947 processings 
for the measure of proportionate shares (Joint App. 62). 

Either alternative proposal would avoid the illegality 
inherent in the 1949 Order and constitute conformance in 
good faith to the decision of this Court in the First Roig 
and Western Case. Both proposals were rejected by the 
Secretary. 

2. Section 205(a) of the Act is not to be construed as per¬ 
mitting use of illegal past allotments as a basis for 
determining future allotments. 

To make use of illegal past allotments or the results 
thereof as a basis for determining future allotments pro¬ 
duces illegal results. Appropriate adjustments should 
have been made by the Secretary and are required by the 
courts in analogous situations. Instances are common in 
the tax field, for example. Thus, in Commissioner of In¬ 
ternal Revenue v. Disston, 325 U. S. 442, 449 (1945), ad¬ 
justment by the Commissioner of Internal Revenue of gift 
tax exemptions unlawfully allowed for 1936 was permitted 
as a basis for computing lawful gift taxes for 1937 and 
1938, even though collection of the consequent additional 
liability for 1936 was barred by the statute of limitations. 

Again, in Virginian Hotel Corp. v. Helvering , 319 U. S. 
523 (1943), the taxpayer reduced his depreciation base ex¬ 
cessively by taking depreciation at an excessive rate for 
1927 through 1937. For 1938 the Commissioner of Inter¬ 
nal Revenue reduced the depreciation rate and adjusted 
downwards the amount of depreciation taken for the past. 
However, the taxpayer, regardless of whether the adjust- 
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ment for the past affected his past tax liability, was re¬ 
quired to subtract from his base for the future /the exces¬ 
sive depreciation he had taken in the past. This was done 
in order to prevent his obtaining excessive depreciation 
in the future. 

A third illustration will serve to complete the picture 
showing that the law does not permit past illegality to be 
used as a basic for obtaining future benefits. Under the 
excess profits tax, excessive earnings attributable to past 
violations of the anti-trust laws may not be used to deter¬ 
mine the past base period net income for the purpose of 
arriving at excess profits taxes for the future. For this 
purpose an appropriate adjustment will be made in the 
past illegal earnings. Internal Revenue Cumulative Bulle¬ 
tin 1947-1, 78-79. 

Past illegal allotments may not serve as a basis for the 
legality of future allotments. 

3. The 1949 Order is a second attempt to substitute the ille¬ 
gal standard of restoration of prewar competitive rela¬ 
tionships for the allotment standards provided by the 
Act. 

As early as June 10,1947, the then Director of the Sugar 
Branch wrote Arthur L. Quinn, Attorney for Porto Rican 
American, that— 

“. . . we believe that when [wartime] controls are re¬ 
moved the various segments of the industry should, 
insofar as possible, occupy the same relative positions 

1 as they occupied prior to such controls.” (Joint App. 
64. y 


1 Over the objection of Roig and Western made in the interest 
of an orderly record (Joint App. 18-21) the Presiding Officer in¬ 
corporated by reference into the present record on allotment of the 
1949 refined sugar quota, the testimony (amounting to some 354 
pages of transcript and 16 exhibits) presented at the hearings held 
on allotment of the 1948 refined sugar quota (Joint App. 20). 
Further, the Presiding Officer ruled that such testimony is “rele¬ 
vant and pertinent” to the present proceeding (Joint App. 23). 
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Government Witness Davis repeatedly testified to the 
policy of the Department to minimize interference with 
and to restore prewar competitive relationships within the 
refined sugar industry in Puerto Rico (Joint App. 63-64). 

The Sugar Branch is of the view that the Puerto Rican 
refined sugar quota should be allotted so as to restore pre¬ 
war competitive relationships or, in other words, so as to 
maintain for the future Porto Rican American’s prewar 
monopolistic position in the marketing of Puerto Rican 
refined sugar for mainland consumption. 

This Court in the First Roig and Western Case repudi¬ 
ated the use of any standards other than the three stan¬ 
dards specified by the statute. Notwithstanding, the pres¬ 
ent record shows the intention of the Sugar Branch to in¬ 
sist on manipulating statutory standards in such manner 
as to achieve the result of using the illegal standard of 
restoration of prewar competitive relationships and to in¬ 
duce the Secretary to sign Puerto Rican refined sugar al¬ 
lotment orders accomplishing that result. The Sugar 
Branch, while giving lip service to this Court’s decision 
(Joint App. 13,18, 24-25) admits that restoration of prewar 
competitive relationships is still its objective. For ex¬ 
ample, Government Witness states, Joint App. 25)— 

“. . . we pointed out and point out again that it was 
the policy of the Department in resuming peace time 
operations to minimize the effect of war time disloca¬ 
tions. . . . Barring that decision, we would probably 
still feel that way today.” 


The Government Attorney (Joint App. 24) and the Government 
Witness (Joint App. 23-24) conceded the relevancy of the 1948 
allotment testimony, at the same time stating that the Secretary 
of Agriculture could determine what weight to give that testimony. 
The Government Witness, Joseph T. Elvove, Assistant Director of 
the Sugar Branch, also more particularly conceded the correctness 
of the 1948 allotment testimony of the then Government Witness, 
Chester E. Davis (Joint App. 23-24). Davis is one of Elvove’s sub¬ 
ordinates. 
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The Government Witness was asked whether he believed 
that when wartime controls were removed, various seg¬ 
ments of the industry should, insofar as possible, occupy 
the same relative positions that they occupied prior to such 
controls, and again the Government Witness replied— 

“With respect to these proceedings, and again barring 
the decision of the Court of Appeals, I would say 
again yes.” (Joint App. 26) 

There is no substantial evidence of record of so-called 
“war time dislocations’’ affecting one Puerto Rican re¬ 
finer more than another. The claim of such evidence is 
merely a post hoc rationalization of the attempt to restore 
prewar competitive relationships. 

That the 1949 Order will result in a restoration of pre¬ 
war competitive relationships is shown by the following 
table: 

1941 Marketings 1948 Order 1949 Order 


Refiner 

to Mainland 
(tons) 

Allotments 

(tons) 

Allotments 

(tons) 

Porto Rican 

American 

79,237 

79,258 

75,670 

Roig 

15,028 

16,698 

22,386 

Western 

13,017 

14,772 

20,651 


These 1948 and 1949 allotments should he compared with 
those that the Director of the Sugar Branch in April 1947, 
in his capacity as Director and Contracting Officer of the 
Commodity Credit Corporation, thought fair and reason¬ 
able for 1947 (C. C. C. Letter No. 41): 

1947 Allotments 


Refiner (Tons) 

Porto Rican American 60,320 

Roig 27,183 

Western 29,965 


This was only two months before the Director changed 
his mind and wrote his letter to the attorney for Porto 
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Rican American setting forth his belief that prewar com¬ 
petitive relationships should be restored and industry 
members should hereafter occupy the same relative posi¬ 
tions as before the war (Joint App. 64). 

The attainment of a prohibited end may not be accom¬ 
plished under the pretext of the execution of powers that 
are granted. Waite v. Macy, 246 U. S. 606 (1918); Flem¬ 
ing v. Moberly Milk Products Co., 82 App. D. C. 16, 160 
F. 2d 259 (Ct. App., Dist. Col., 1947) cert, dismissed, 331 
U. S. 786; Publicker Industries, Inc. v. Anderson, 68 F. 
Supp. 532 (D. C. Dist. Col., 1946); Adrian, Inc. v. Fleming, 
161 F. 2d 186 (E. C. A., 1947). To an end not within the 
terms of the Act, all ways are closed. Cf., Carter v. Car¬ 
ter Cool Co., 298 U. S. 238, 291 (1936). 

4. Proportionate shares are required by the Act to be mea¬ 
sured by processings of cane into raw sugar by the al¬ 
lottee or its raw mill affiliate, if such raw sugar is re¬ 
fined and marketed under the refined sugar quota. 

This Court in the First Roig and Western Case stated 
that— 

“ l . . . The three largest refiners in Puerto Rico 
(Porto Rican American, Roig, and Igualdad) do not 
process raw sugar from sugarcane, but instead obtain 
their raw supplies from affiliated mills or from com¬ 
pletely independent sources. . .’ No doubt facts of 
this sort may be considered in determining how much 
weight should be given to processings of proportion¬ 
ate-shares sugar.” 

This Court did not state how proportionate shares should 
be measured. A farm’s proportionate share is its share of 
the sugarcane required to be processed to enable Puerto 
Rico to meet its quota (Act, § 302(a)). Proportionate 
shares pertain to the sugar from such cane, whether the 
sugar is in raw or refined form. The statutory allotment 
standard of “processings of sugar ... from .. . sugarcane 
to which proportionate shares pertained” is a standard 
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measured by the processings of raw sugar from such cane 
by the allottee. Only raw sugar is processed from cane; 
refined sugar is processed from raw sugar. 

In applying such statutory allotment standard to an 
allottee of the Puerto Rican sugar quota of 970,635 tons, 
credit is given the allottee only for its processings of pro¬ 
portionate share cane into raw sugar. In applying the 
statutory allotment standard to an allottee of the refined 
sugar portion of that quota, the statute provides for no 
different rule. The allottee is to receive credit only with 
respect to its processings of proportionate share cane into 
raw sugar. The statutory allotment standard gives an 
allottee no credit for processing raw sugar into refined 
sugar as provided in the 1949 Order, but only for process¬ 
ing proportionate share cane into raw sugar. 

Two questions arise—First, it is clear that Aguirre, 
Guanica, and San Francisco are allottees who process pro¬ 
portionate share cane into raw T sugar. The question is 
whether, in case of allotment of the refined sugar quota, 
Aguirre, Guanica, and San Francisco should be credited 
(a) with all processings by them of proportionate share 
can into raw sugar, or (b) only for processings by them of 
proportionate share cane into such raw sugar as ulti¬ 
mately is refined by them and marketed in refined form. 
The latter alternative is appropriate, since the refined 
sugar quota is only a portion (and not the whole) of Puerto 
Rico’s sugar quota. 

Second, the Secretary has heretofore argued in the 1948 
Order that where the allottee of the refined sugar quota 
is a legal entity that does not itself process proportionate 
share cane into raw sugar but does so only through an 
affiliated legal entity, the allottee is not entitled to credit 
under the proportionate share allotment standard. This is 
a technical distinction between an enterprise that uses a 
single entity to operate both its raw mill and refinery (as in 
case of Aguirre, Guanica and San Francisco), and an enter¬ 
prise that, for sound business reasons, uses separate but 


21 


affiliated entities to operate its raw mill and refinery (as 
in case of Porto Rican American, Roig and Western). It 
is a distinction that the Secretary has forsaken in the 1949 
Order by turning to an erroneous interpretation which 
credits an allottee for proportionate shares when neither 
it nor its affiliate processed the raw sugar from propor¬ 
tionate share cane, but purchased the raw sugar from un¬ 
affiliated outside sources. 

An allottee of the refined sugar quota is entitled to 
credit under the proportionate share allotment standard for 
all raw sugar processed by it or its raw mill affiliate from 
proportionate share cane. This rule does not do violence 
to the statute, is simple to apply, and recognizes the in¬ 
creased ability of an allottee to fill his allotment to the 
extent that it or its affiliate processes raw sugar from 
proportionate share cane and therefore unquestionably 
pro tanto controls an available supply. As pointed out in 
our brief in the First Roig and Western Case (pp. 26 to 
27), Porto Rican American’s raw sugar affiliate does not 
produce a supply of raw sugar adequate for Porto Rican 
American to fill both its continental United States and its 
local consumption allotments. Roig’s and Western’s raw 
sugar affiliates do have adequate supplies. 

B. The 1949 Order is Invalid Since It is Based on Section 
207(b) of the Sugar Act of 1948 Which in Fixing a Re¬ 
fined Sugar Quota for Puerto Rico Grossly Discrim¬ 
inates against the Sugar Refiners of Puerto Rico, 
Including Appellants, in Violation of the Due Process 
Clause of the Fifth Amendment. 1 

It is from the Puerto Rican refined sugar quota of 126,- 
033 tons fixed by section 207(b) that the allotments are 
made by the Secretary in the 1949 Order. This provision 

1 Roig, Western, Porto Rican American, and the Government of 
Puerto Rico contended at the hearing that the allotment of the 
Puerto Rican refined sugar quota, the hearing itself, and other pro¬ 
ceedings in connection therewith were without authority of law. 
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of the Sugar Act is indispensable to the validity of the 
Order and if itself invalid will carry the Order down 
with it. 

Our case against the validity of section 207 (b) involves 
two propositions. The first, mainly a matter of fact, is 
that this provision imposes an arbitrary discrimination 
against the refiners of Puerto Rico, including the appel¬ 
lants. The second, wholly a matter of law, is that such 
discrimination constitutes a violation of the due process 
clause of the Fifth Amendment. 

1. The refined sugar quota is grossly discriminatory against 

1 the refiners of Puerto Rico, including appellants, in 
favor of cane sugar refiners of the eastern seaboard. 

Discrimination is the head and front of what we con¬ 
tend against. We do not question, as will appear more 
fully in our argument on the law, that Congress has a 
large power of regulation over commerce between Puerto 
Rico and the States. Our objection goes to the arbitrary 
character of the specific provision in section 207(b). 

The refined sugar quota of 126,033 tons, as fixed by sec¬ 
tion 207(b), is an arbitrary and capricious figure. We 
suggest that its arbitrary character appears on the face of 
the statute and further comes to light on even a brief re- 


They took the position that there is no lawful Puerto Rico refined 
sugar quota to be allotted, that the refined sugar limitation of 
126,033 tons may not lawfully be enforced by the Secretary, and 
that all of Puerto Rico’s sugar quota for mainland consumption 
might lawfully be marketed by Puerto Rico in the form of refined 
sugar (R. 4-8). Recognizing, however, that the Secretary is of the 
view (and in this we agree) that the question of constitutional val¬ 
idity of any Act administered by him is to be determined not by 
him but by the courts ( In the Matter of Mutual Orange Distrib¬ 
utors, 1 A. D. 207, 215; In re Hardison Seed Company, 3 A. D. 
730, 737. Cf., Panitz v. District of Columbia, 112 F. 2d 39 (Ct. 
App., Dist. Col., 1940)); and also recognizing that the Secretary 
proposed to allot Puerto Rico refined sugar quota notwithstanding 
its invalidity, Roig and Western participated in the proceedings 
without waiving their right to contest, on constitutional or other 
grounds, the validity of the allotments made (Joint App. 5). 
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view of its legislative history. Thus the Sugar Acts of 
1934, 1937, and 1948 show on the one hand that Puerto 
Rican refining is frozen at the level of the depression year 
1933 and on the other that the mainland refiners are un¬ 
restricted, that they may refine and market all the quota 
sugar they can acquire, and that they are given a monop¬ 
oly of 87% of Puerto Rico’s quota sugar. The mainland 
refiners may expand with increased population, consump¬ 
tion, improved economic conditions, and other factors. 

The debates on the floor of the House and the Senate at 
the time of the passing of the 1937 Act show not only that 
the provision is discriminatory but that it was designed 
for that very purpose. This phase of the argument was 
fully developed in the Appendix to our brief in the First 
Roig and Western Case , filed with this Court a year ago, 
and we do not deem it necessary to set these matters forth 
by extending the present brief. 

The Puerto Rican refined sugar quota provision was de¬ 
nounced as discriminatory by President Roosevelt. In ap¬ 
proving the Sugar Act of 1937 the President issued a pub¬ 
lic statement in which he said— 

“. . . the bill, intended primarily to benefit the many 
thousands of farmers who produce beets and sugar¬ 
cane and those who, at the place of production, refine 
the raw material into sugar, has been seriously im¬ 
paired in its value by the inclusion of a provision in¬ 
tended to legalize a virtual monopoly in the hands of 
a small group of seaboard refiners. ...” 

The President added that he had received assurances 
from “Senators representing the great majority of con¬ 
tinental sugar producers” and from “responsible leaders 
of the House of Representatives” that, when the Sugar 
Act of 1937 comes up for renewal, they would “recognize 
the fact that Hawaii and Puerto Rico and the Virgin Is¬ 
lands are integral parts of the United States and should 
not be discriminated against.” He then concluded— 

“. . . In view of these assurances, therefore, I am 
approving the bill with what amounts to a gentlemen’s 
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agreement that the unholy alliance between the cane 
and beet growers, oil the one hand, and the seaboard 
refining monopoly, on the other, has been terminated 
by the growers. . . . 

The monopoly costs the American housewife 
millions of dollars every year, and I am just as con¬ 
cerned for her as I am for the farmers themselves.” 1 

Nevertheless the Act was extended repeatedly. When 
its first extension was under consideration in 1940 the 
President wrote on April 11th to the Chairman of the House 
Committee on Agriculture opposing restoration of the 
Puerto Rican refined sugar quota which was not then in 
effect having by Congress’ own action expired the previ¬ 
ous March 1st. The President said— 

“. . . The people of the Territory of Hawaii and 
the possessions of Puerto Rico and the Virgin Islands 
are American citizens who compose some of those 
minority groups in our population with local govern¬ 
ments that lack the protections of statehood. If this 
circumstance w T ere not given adequate consideration, 
it would be possible to destroy by legislation the liveli¬ 
hood of our citizens in the insular parts of the United 
States through the enactment of discriminatory pro¬ 
hibitions against their products; and they would pos¬ 
sess no legal power to take counter measures in self- 
defense. Such a course of action, as I have pointed 
out on a previous occasion, would be tantamount to 
an imperialistic classification of citizens and a tyran¬ 
nical abuse of minority rights that is utterly contrary 
to the American concept of fairness and democracy. 
Among the cases in point is the proposal to reinstate 
the former discrimination against the refining of 
sugar in the insular parts of the United States.” 2 

The Secretary of the Interior denounces it as discrim¬ 
ination. As recently as April 7, 1948, he wrote the Chair- 

1 Hearings before the Committee on Agriculture, House of Rep¬ 
resentatives, on Bills Relating to Sugar Legislation, Serial J, 76th 
Cong., 3d Sess., April 10-12, 1940, pp. 212-213. 

2 Id., p. 214. 
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man of the Committee on Public Lands, House of Repre¬ 
sentatives, as follows: 

“. . . An example of such a discriminatory provi¬ 
sion is to be found in subsection (b) of section 207 of 
the ‘Sugar Act of 1948’. . . . This provision limits 
the amount of refined sugar which Puerto Rico may 
ship to the continental United States, a limitation 
which does not apply equally to the several states, and 
thus treats Puerto Rico as though it were not a part 
of the United States, but a foreign country. It has 
also proved to be detrimental to the insular economy 
having cost Puerto Rico, between the years 1934 and 
1946, an estimated $220,000,000 in revenue. If this 
provision were repealed and Puerto Rico were allowed 
to market its sugar in a refined state, Puerto Rico 
would realize an additional $18,000,000 to $19,000,000 
a year and would benefit from a resulting increase in 
job opportunities, more consumer income, and greater 
industrial development.” 1 

The difference in the way the Act affects the mainland 
refiners and the Puerto Rican refiners may be summarized 
as follows.: 

1. Before the Sugar Acts both mainland refiners and 
Puerto Rican refiners had the right to bug their raw sugar 
supplies anywhere , in any quantity, and to compete for the 
entire domestic market. 

2. Under the Sugar Acts both mainland refiners and 
Puerto Rican refiners are limited to acquiring quota raw 
sugar , i.e., raw sugar within the aggregate of area quotas 
for sugar to be consumed in the continental United States, 
presently fixed at an aggregate of 7,250,000 tons. 2 

1 Hearings on H. R. 5876 before a Subcommittee of the Com¬ 
mittee on Public Lands, House of Representatives, April 1948. 
See also H. Rept. No. 2035, 80th Cong., 2d Sess. The position 
taken by the Secretary of the Interior is consistent with that taken 
by former Secretaries of the Interior. The evidence to this effect 
was included in the brief for appellants filed with this Court in 
the First Roig and Western Case. 

2 13 F. R. 9486-9487, Dec. 31, 1948. 
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3. Under the Sugar Acts both mainland refiners and 
Puerto Rican refiners can build a new refinery in either 
the mainland or Puerto Rico or enlarge or expand exist¬ 
ing plants. Both can without limitation under the Act 
ynarhet sugar anywhere in the world, except in the con¬ 
tinental United States, but for neither is it economically 
feasible to market quota sugar elsewhere than in the 
United States. 

But on the other hand — 

4. Mainland refiners may refine all raw sugar within the 
7,250,000 ton aggregate, while Puerto Rican refiners may 
refine only 126,033 tons of that sugar. 

5. Stated another way, mainland refiners have the right 
to refine not only all the quota raw sugar they are able to 
acquire from sources outside Puerto Rico, but also are 
given a monopoly of the refining of all save 126,033 tons of 
the 970,635 tons 1 of quota raw sugar from Puerto Rico. 
Further they may legally compete with Puerto Rican re¬ 
finers for the refining of the remaining 126,033 tons of 
quota raw sugar from Puerto Rico. 2 

2. The discrimination imposed in section 207 (b) violates 
the due process clause of the Fifth Amendment. 

Here we come to the basic question of constitutional 
law presented by this case. For the question has to do 
with the relationships of the insular possessions with the 
United States; more particularly with the nature and ex¬ 
tent of the power of Congress over commerce between 
Puerto Rico and the United States and the limitations on 
such power. Our contention is that that commerce is pro¬ 
tected by due process of law against arbitrary discrimina¬ 
tion by Congress. While appellants’ litigable interests 
may be restricted to the adverse effect of section 207(b) 

1 14 F. R. 3258-3260, June 16, 1949. 

2 Mainland refiners may also compete with Puerto Rican refiners 
for the Puerto Rican local refined sugar market of about 100,000 
tons (14 F. R. 3257, June 16,1949). 
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upon appellants themselves, they point out that this ad¬ 
verse effect extends to Puerto Rico as a whole and thus 
their fate is involved along with the fate of the Island. 
The larger interests of the Island are set forth in the brief 
of the Government of Puerto Rico. 

Arbitrary discrimination—we repeat the point in order 
to keep our position altogether clear—is what we complain 
of. We do not ask relief on the theory that due process 
of law imposes a judicially enforceable substantive limita¬ 
tion on Congress’ power in the regulation of economic af¬ 
fairs. We freely admit that Congress has a large power to 
regulate commerce between Puerto Rico and the States. 
We invoke rather judicial protection against aribitrary 
discrimination in the exercise of that power. Just as the 
courts strike down State laws which discriminate against 
national interests in interstate commerce, so should they 
strike down Congressional laws which discriminate against 
local interests in such commerce. If Congress were to 
single out a State of this Union and fix a grossly discrim¬ 
inatory quota on the amount of its cotton, oil, beets, or 
cane which could be sent, in manufactured or refined form, 
to other States, there would be little doubt that the quota 
would fall despite the absence of an equal protection 
clause running against Congress. (Cf. the Fourteenth 
Amendment against the States.) It has never been denied 
that due process includes such an indispensable attribute 
of freedom as equality before the law. Truax v. Corrigan, 
257 U. S. 312, 331-332 (1921); Steward Machine Company 
v. Davis, 301 U. S. 548, 585 (1937). 

That arbitrary discrimination is the pervading issue in 
this case becomes even plainer when other related matters 
are mentioned which, while important in themselves, are 
not now involved. For one thing, this case is not con¬ 
cerned with the foreign commerce of Puerto Rico, that is, 
commerce with foreign nations, e.g., Argentina, nor is it 
concerned with the foreign commerce of the United States. 
Neither is it concerned with local commerce on the Island. 
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For another, it does not involve any requirement or con¬ 
tention that a law of Congress must operate with complete 
uniformity over the States and Territories. Again it does 
not involve any requirement or contention that Puerto 
Eico must be treated in all respects as a State. Still again, 
it does not involve any derogation of the power of Con¬ 
gress to regulate commerce, including commerce between 
Puerto Rico and the States. What the case does involve is 
simply whether Congress in regulating that commerce 
must desist from arbitrary discrimination against appel¬ 
lants and other sugar refiners of Puerto Rico and in favor 
of the mainland seaboard refiners. 

The basic constitutional question presented by this case 
has not been settled by any decision of the Supreme Court 
or of this Court. As a matter of fact, so far as we have 
been able to discover, the precise issue raised in this case 
has never come to a judicial determination. When the 
issue was presented to this Court last year in the First 
Roig and Western Case, the Secretary contended for an 
arbitrary and unlimited power in Congress over commerce 
between Puerto Rico and the States and for putting the 
power of Congress over commerce with “unincorporated” 
territories on precisely the same basis as the power of 
Congress over commerce with foreign countries. We deny 
the existence of any such unlimited power and urge to the 
contrary that due process prohibits any arbitrary discrim¬ 
ination in the exercise of the power. 

Of the cases which come closest to the matter in issue 
(as found by us or as previously urged by the Secretary) 
only two require present comment: Downes v. Bidwell, 
182 U. S. 244 (1901), and Ho oven & Allison Company v. 
Evatt , 324 U. S. 652 (1945). But it may be said at once 
that, in respect of their specific holdings, neither of them 
controls the question in this case. The Downes case in¬ 
volved the validity of a federal impost on goods from 
Puerto Rico challenged as in violation of the express re¬ 
quirement of uniformity “throughout the United States’’ 
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for such imposts; and the Hooven case involved the val¬ 
idity of a State ad valorem tax on goods from the Philip¬ 
pines challenged as in violation of the express prohibition 
against imposts by a State. 

The diversity of views of the Justices (they divided 5-4 
in both cases, with five opinions in the first and four in 
the second) attests the complexity of the problem and the 
lack of agreement on its constitutional solution. No opin¬ 
ion in the Downes case commanded a majority of the 
Court. But it is unmistakably clear that the question had 
to do with the geographical aspect of the provision relat¬ 
ing to uniformity “throughout the United States.” Thus, 
by Justice Brown in announcing the conclusion and judg¬ 
ment: 


“. . . We are now asked to hold that it [Puerto 
Rico] became a part of the United States within that 
provision of the Constitution which declares that ‘all 
duties, imposts, and excises shall be uniform through¬ 
out the United States’ . . . 

“To sustain the judgment in the case under consid¬ 
eration it by no means becomes necessary to show 
that none of the articles of the Constitution apply to 
the Island of Porto Rico. There is a clear distinction 
between such prohibitions as go to the very root of the 
power of Congress to act at all , irrespective of time 
or place , and such as are operative only ‘throughout 
the U'nited States’ or among the several states .” 
(182 U. S. at 249 and 276, emphasis supplied.) 

In the Hooven case, as we have said, the question con¬ 
cerned the applicability of a specific prohibition on the 
taxing power of a State . The Court, using the “original 
package” rule, invalidated a state ad valorem tax on hemp 
from the Philippines. The Court said that the articles in 
question were “imports” because “the place from whence 
they are brought is not a part of the United States in the 
constitutional sense to which the provisions with respect 
to [taxation of] imports are applicable.” The majority 
confined the discussion to the Philippines (p. 672); they 
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cited Congressional statutes—e.g., the Philippines Inde¬ 
pendence Act—which have no comparable counterparts 
with respect to Puerto Rico; four Justices dissented from 
the application of the original package rule; and—a most 
unusual occurrence —five Justices protested against the 
economic consequences of the decision. 

These cases, then, are concerned with specific geographi¬ 
cal limitations on the taxing power of the Nation and 
States. They do not preclude this Court from determin¬ 
ing, on the merits and having regard to specific differences 
in applicability of various provisions of the Constitution, 
the extent of the regulatory power of Congress over com¬ 
merce between Puerto Rico and the States. The question 
in this case is an open one. 

It needs to be decided now. Indeed we suggest that the 
present case cannot be justly disposed of without deciding 
the basic question we are discussing. We say this in full 
deference to the decision by this Court, when the question 
was presented last year in the First Roig and Western 
Case, that— 

“A majority of the court are of opinion that since the 
order is not authorized by the Act we cannot, wdthin 
established principles of review, undertake to decide 
whether § 207(b) of the Act is authorized by the Con¬ 
stitution. All agree that this question has been fully 
argued, and my own view is that we should decide it.” 

Even if the statutory question be decided in favor of the 
appellants, the relief is only part of what they ask. That 
is to say, a decision in their favor on the statutory point 
will give them relief within the refined sugar quota but it 
will fail to decide -whether they are entitled to be relieved 
from that quota limitation altogether. Their constitu¬ 
tional point is that they are entitled to the latter. The dif¬ 
ference is the right of a Puerto Rican refiner to compete 
with mainland refiners only within his allotted share of 
126,033 tons as against the right to compete with the main¬ 
land refiners for Puerto Rico’s entire sugar quota which 
for 1949 is 970,635 tons. 
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A decision that section 207(b) is invalid will not jeop¬ 
ardize the Act as a whole. The refined sugar quota is 
not a necessary part of the Act. When President Roose¬ 
velt first asked Congress for sugar legislation, it was plain 
from his message (78 Cong. Rec. 2176) that he had in mind 
a raw sugar quota system for the benefit of farmers and 
consumers—not a refined sugar quota system (which he 
vigorously opposed) for the benefit of the mainland re¬ 
finers. The refined sugar quota was set up at the behest 
of and for the benefit of the mainland refiners. • We de¬ 
veloped the proof of this fact on pages 40-42 and 67-81 
of our brief submitted to this Court in the First Roig and 
Western Case . As Representative Hope of Kansas 
pointed out: “All these refiners are doing is hitch-hiking 
on a bill for the relief of the domestic producing industry” 
(81 Cong. Rec. 8439). The absence of a separability clause 
in the Act is of no controlling consequence; even when in¬ 
cluded, such a clause serves mainly to emphasize well- 
settled rules of construction. 

VII. CONCLUSION. 

Appellants ask that this Court enter its judgment re¬ 
versing the decision of the Secretary of Agriculture and 
holding unlawful and setting aside his 1949 Puerto Rican 
refined sugar Order on the ground that section 207(b) of 
the Act is unconstitutional or, if this Court rejects that 
conclusion, then on the ground that the Order fails to con¬ 
form to section 205(a) of the Act as construed by this 
Court. 

Respectfully submitted, 

Frederic P. Lee, 

1200 18th Street, N. W., 

Of Counsel: Washington 6, D. C., 

Noel T. Dowling, Attorney for Appellants, 

445 Riverside Drive, 

New York 27, New York. 
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APPENDIX 
Statutes Involved 

A.— Extracts from Sugar Act of 194S (U. S. C., title 7, §§1100- 
1160). 


AN ACT 

To regulate commerce among the several States, with the Terri¬ 
tories and possessions of the United States, and with foreign 
countries; to protect the welfare of consumers of sugars and of 
those engaged in the domestic sugar-producing industry; to pro¬ 
mote the export trade of the United States; and for other pur¬ 
poses. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That this Act 
may be cited as the “Sugar Act of 1948”. 

TITLE I—DEFINITIONS 

Sec. 101. For the purpose of this Act, except title V— 

(a) The term “person” means an individual, partnership, cor¬ 
poration, or association. 

(b) The term “sugars” means any grade or type of saccharine 
product derived from sugarcane or sugar beets, which contains 
sucrose, dextrose, or levulose. 

(c) The term “sugar” means raw sugar or direct-consumption 
sugar. 

(d) The term “raw sugar” means any sugars which are princi¬ 
pally of crystalline structure and which are to be further refined 
or improved in quality, and any sugars which are principally not 
of crystalline structure, but which are to be further refined or 
otherwise improved in quality to produce any sugars principally 
of crystalline structure. 

(e) The term “direct-consumption sugar” means any sugars 
which are principally of crystalline structure and which are not 
to be further refined or otherwise improved in quality. 

• •*••••••• 

(h) The “raw value” of any quantity of sugars means its equiva¬ 
lent in terms of ordinary commercial raw sugar testing ninety-six 
sugar degrees by the polariscope, determined in accordance with 
regulations to be issued by the Secretary. The principal grades 
and types of sugar and liquid sugar shall be translated into terms 
of raw value in the following manner: 

(1) For direct-consumption sugar, derived from sugar beets and 
testing ninety-two or more sugar degrees by the poraliscope, by 
multiplying the number of pounds thereof by 1.07; 
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(2) For sugar, derived from sugarcane and testing ninety-two 
sugar degrees by the polariscope, by multiplying the number of 
pounds thereof by 0.93; 

(3) For sugar, derived from sugarcane and testing more than 
ninety-two sugar degrees by the polariscope, by multiplying the 
number of pounds thereof by the figure obtained by adding to 0.93 
the result of multiplying 0.0175 by the number of degrees and frac¬ 
tions of a degree of polarization above ninety-two degrees; 

(4) For sugar and liquid sugar, testing less than ninety-two 
sugar degrees by the polariscope, by dividing the number of pounds 
of the “total sugar content’’ thereof by 0.972. 

(5) The Secretary may establish rates for translating sugar and 
liquid sugar into terms of raw value for (a) any grade or type of 
sugar or liquid sugar not provided for in the foregoing and (b) any 
special grade or type of sugar or liquid sugar for which he deter¬ 
mines that the raw value cannot be measured adequately under the 
provisions of paragraph (1) to (4), inclusive, of this subsection (h). 

(i) The term “total sugar content” means the sum of the sucrose 
(Clerget) and reducing or invert sugars contained in any grade or 
type of sugar or liquid sugar. 

(j) the term “quota”, depending upon the context, means (1) 
that quantity of sugar or liquid sugar which may be brought or 
imported into the continental United States, for consumption there¬ 
in, during any calendar year, from the Territory of Hawaii, Puerto 
Rico, the Virgin Islands, or a foreign country or group of foreign 
countries; (2) that quantity of sugar or liquid sugar produced from 
sugar beets or sugarcane grown in the continental United States 
which, during any calendar year, may be shipped, transported, or 
marketed in interstate commerce, or in competition with sugar or 
liquid sugar shipped, transported, or marketed in interstate or 
foreign commerce; or (3) that quantity of sugar or liquid sugar 
which may be marketed in the Territory of Hawaii or in Puerto 
Rico, for consumption therein, during any calendar year. 

(k) The term “producer” means a person who is the legal owner, 
at the time of harvest or abandonment, of a portion or all of a 
crop of sugar beets or sugarcane grown on a farm for the extraction 
of sugar or liquid sugar. 

(l) The terms ‘ * including” and * ‘ include ’ ’ shall not be deemed to 
exclude anything not mentioned but otherwise within the meaning 
of the term defined. 

(m) The term “Secretary” means the Secretary of Agriculture. 

TITLE II—QUOTA PROVISIONS 

Sec. 201. The Secretary shall determine for each calendar year, 
beginning with the calendar year 1948, the amount of sugar needed 
to meet the requirements of consumers in the continental United 
States; such determinations shall be made during the month of 
December in each year for the succeeding calendar year (in the 
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case of the calendar year 1948, during the first ten days thereof) 
and at such other times during such calendar year as the Secretary 
may deem necessary to meet such requirements. In making such 
determinations the Secretary shall use as a basis the quantity of 
direct-consumption sugar distributed for consumption, as indicated 
by official statistics of the Department of Agriculture, during the 
twelve-month period ending October 31 next preceding the calendar 
year for which the determination is being made, and shall make 
allowances for a deficiency, or surplus in inventories of sugar, and 
for changes in consumption because of changes in population and 
demand conditions, as computed from statistics published by agen¬ 
cies of the Federal Government; and, in order that such determina¬ 
tions shall be made so as to protect the welfare of consumers and of 
those engaged in the domestic sugar industry by providing such 
supply of sugar as will be consumed at prices which will not be 
excessive to consumers and which will fairly and equitably main¬ 
tain and protect the welfare of the domestic sugar industry, the 
Secretary’, in making any such determination, in addition to the 
consumption, inventory, population, and demand factors above spec¬ 
ified and the level, and trend of consumer purchasing power, shall 
take into consideration the relationship between the prices at whole¬ 
sale for refined sugar that would result from such determination 
and the general cost of living in the United States as compared with 
the relationship between prices at wholesale for refined sugar and 
the general cost of living in the United States obtaining during 
1947 prior to the termination of price control of sugar as indicated 
by the Consumers’ Price Index as published by the Bureau of 
Labor Statistics of the Department of Labor. 

Sec. 202. Whenever a determination is made, pursuant to section 
201, of the amount of sugar needed to meet the requirements of con¬ 
sumers, the Secretary shall establish quotas, or revise existing 
quotas— 

(a) For domestic sugar-producing areas, by apportioning among 
such areas 4,268,000 short tons, raw value, as follows: 

Area Short tons, raw value 


Domestic beet sugar 
Mainland cane sugar 

Hawaii . 

Puerto Rico . 

Virgin Islands _ 


1,800,000 
500,000 
1,052,000 
i 910,000 
6,000 


(b) For the Republic of the Philippines, in the amount of nine 
hundred and fifty-two thousand short tons of sugar as specified in 
section 211 of the Philippine Trade Act of 1946. 

(c) For foreign countries other than the Republic of the Philip¬ 
pines, by prorating among such areas an amount of sugar, raw 
value, equal to the amount determined pursuant to section 201 less 
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the sum of the quotas established pursuant to subsections (a) and 
(b) of this section, on the following basis: 

Area Per centum 

Cuba .. 98.64 

Foreign countries other than Cuba and the Repub¬ 
lic of the Philippines. 1.36 

The quota for foreign countries other than Cuba and the Republic 
of the Philippines shall be prorated among such countries on the 
basis of the division of the quota for such countries made in General 
Sugar Quota Regulations, Series 4, Number 1, issued December 12, 
1936, pursuant to the Agricultural Adjustment Act, as amended. 

(d) Notwithstanding the other provisions of this title II, in the 
event the quota established for Cuba, including any and all deficits 
allotted or prorated to Cuba pursuant to the provisions of section 
204 (a), shall be a smaller proportion of the total amount of sugar 
which the Secretary determines is needed to meet the requirements 
of consumers in the continental United States pursuant to section 
201 of this Act, than the quota which would have been established 
for Cuba upon such consumptive estimate under the provisions of 
section 202 (b) of the Sugar Act of 1937, the quotas for domestic 
sugar-producing areas established pursuant to the other provisions 
of this title II shall be reduced pro rata by such amounts as are re¬ 
quired to establish such quota for Cuba and the amounts by which 
such domestic sugar-producing quotas are so reduced shall be added 
to the quota for Cuba. 

(e) If the Secretary of State finds that any foreign country 
denies fair and equitable treatment to the nationals of the United 
States, its commerce, navigation, or industry, and so notifies the 
Secretary, the Secretary shall have authority to withhold or with¬ 
draw any increase in the share of the domestic consumption re¬ 
quirements provided for such country by this Act as compared 
withi the share allowed under section 202 (b) of the Sugar Act of 
1937: Provided , That any amount of sugar so withheld or with¬ 
drawn shall be prorated to domestic areas on the basis of existing 
quotas for such areas and the Secretary shall revise such quotas 
accordingly: Provided further , That any portion of such amount 
of sugar which cannot be supplied by domestic areas may be pro¬ 
rated to foreign countries other than a country which the Secretary 
of State finds has denied fair and equitable treatment to nationals 
of the United States. 

Sec. 203. In accordance with such provisions of section 201 as he 
deems applicable, the Secretary shall also determine the amount of 
sugar needed to meet the requirements of consumers in the Territory 
of Hawaii, and in Puerto Rico, and shall establish quotas for the 
amounts of sugar which may be marketed for local consumption in 
such areas equal to the amounts determined to be needed to meet 
the requirements of consumers therein. 
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Sec. 204. (a) The Secretary shall, from time to time during the 
calendar year, determine whether, in view of the current inven¬ 
tories of sugar, the estimated production from the acreage of 
sugarcane or sugar beets planted, the normal marketings within 
a calendar year of new-crop sugar, and other pertinent factors, any 
domestic area, the Republic of the Philippines, or Cuba, will be 
unable to market the quota for such area. If the Secretary finds 
that any domestic area or Cuba will be unable to market the quota 
for such area for the calendar year then current, he shall revise 
the quotas for the domestic areas and Cuba by prorating an amount 
of sugar equal to the deficit so determined to the other such areas 
on the basis of the quotas then in effect: Provided, however, That 
domestic areas shall not share in any deficit of any domestic area 
if the then outstanding determination of the Secretary made pur¬ 
suant to section 201 of the Act is less than seven million short tons, 
raw value. If the Secretary finds that the Republic of the Philip¬ 
pines will be unable to market the quota for such area for the 
calendar year then current, he shall revise the quotas for Cuba 
and foreign countries other than Cuba and the Republic of the 
Philippines by prorating an amount of sugar equal to the deficit 
so determined, as follows: 


To Cuba . 95 per centum 

To foreign countries other than Cuba and 
the Republic of the Philippines. 5 per centum 


Provided, however, That whenever the quota for Cuba established 
under the provisions of this Act other than section 202 (d) is less 
than the amount required by the provisions of section 202 (d) of 
this Act, such prorations shall be as follows: 

To Cuba. 98.64 per centum 

To foreign countries other than Cuba 
and the Republic of the Philippines 1.36 per centum 

Any portion of such Philippine deficit which the Secretary deter¬ 
mines cannot be supplied by Cuba shall be prorated to foreign 
countries other than Cuba and the Republic of the Philippines. 
No part of any Philippine deficit so prorated may be filled by 
direct-consumption sugar. 

(b) If, on the 1st day of September in any calendar year, any 
part or all of the proration to any foreign country of the quota for 
foreign countries other than Cuba and the Republic of the Philip¬ 
pines established under the provisions of section 202 (c) has not 
been filled, the Secretary may revise the proration of such quota 
among such foreign countries by allotting an amount of sugar equal 
to such unfilled proration to such foreign countries as have filled 
their prorations of such quota by such date. 

(c) The quota for any domestic area, the Republic of the Philip¬ 
pines, Cuba, or other foreign countries as established under the 






37 


provisions of section 202 shall not be reduced by reason of any de¬ 
termination of a deficit existing in any caledar year under the 
provisions of subsections (a) and (b) of this section 204. 

(d) Any proration among foreign countries other than Cuba and 
the Republic of the Philippines pursuant to this section shall be on 
such basis as the Secretary shall determine. 

Sec. 205. (a) Whenever the Secretary finds that the allotment of 
any quota, or proration thereof, established for any area pursuant 
to the provisions of this Act, is necessary to assure an orderly and 
adequate flow of sugar or liquid sugar in the channels of interstate 
or foreign commerce, or to prevent disorderly marketing or impor¬ 
tation of sugar or liquid sugar, or to maintain a continuous and 
stable supply of sugar or liquid sugar, or to afford all interested 
persons an equitable opportunity to market sugar or liquid sugar 
within any area’s quota, after such hearing and upon such notice 
as he may be regulations prescribed, he shall make allotments of 
such quota or proration thereof by allotting to persons who market 
or import sugar or liquid sugar, for such periods as he may desig¬ 
nate, the quantities of sugar or liquid sugar which each such person 
may market in continental United States, the Territory of Hawaii, 
or Puerto Rico, or may import or bring into continental United 
States for consumption therein. Allotments shall be made in such 
manner and in such amounts as to provide a fair, efficient, and 
equitable distribution of such quota or proration thereof, by taking 
into consideration the processings of sugar or liquid sugar from 
sugar beets or sugarcane to which proportionate shares, determined 
pursuant to the provisions of subsection (b) of section 302, per¬ 
tained; the past marketings or importations of each such person; 
and the ability of such person to market or import that portion 
of such quota or proration thereof allotted to him. The Secretary 
may also, upon such hearing and notice as he may by regulations 
prescribe, revise or amend any such allotment upon the same basis 
as the initial allotment was made. 

(b) An appeal may be taken, in the manner hereinafter provided 
from any decision making such allotments, or revisions thereof, to 
the United States Court of Appeals for the District of Columbia 
in any of the following cases: 

(1) By any applicant for an allotment whose application shall 
have been denied. 

(2) By any person aggrieved by reason of any decision of the 
Secretary granting or revising any allotment made to him. 

(c) Such appeal shall be taken by filing with said court, within 
twenty days after the decision complained of is effective, notice in 
writing of said appeal and a statement of the reasons therefor, 
together with proof of service of a true copy of said notice and 
statement upon the Secretary. Unless a later date is specified by 
the Secretary as part of his decision, the decision complained of 
shall be considered to be effective as of the date on which public 
announcement of the decision is made at the office of the Secretary 
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in the city of Washington. The Secretary shall thereupon, and in 
any event not later than ten days from the date of such service 
upon him, mail or otherwise deliver a copy of said notice of appeal 
to each person shown by the records of the Secretary to be inter¬ 
ested in such appeal and to have a right to intervene therein under 
the provisions of this section, and shall at all times thereafter per¬ 
mit any such person to inspect and make copies of appellants’ 
reasons for said appeal at the office of the Secretary in the city of 
Washington. Within thirty days after the filing of said appeal the 
Secretary shall file with the court the originals or certified copies 
of all papers and evidence presented to him upon the hearing in¬ 
volved, a like copy of his decision thereon, a full statement in writing 
of the facts and grounds for his decisions as found and given by 
him and a list of all interested persons to whom he has mailed 
or otherwise delivered a copy of said notice of appeal. 

(d) Within thirty days after the filing of said appeal any inter¬ 
ested person may intervene and participate in the proceedings had 
upon said appeal by filing with the court a notice of intention to 
intervene and a verified statement showing the nature of the inter¬ 
est of such party together with proof of service of true copies of 
said notice and statement, both upon the appellant and upon the 
Secretary. Any person who would be aggrieved or whose interests 

would be adverselv affected bv reversal or modification of the deci- 
« • 

sion of the Secretary complained of shall be considered an inter¬ 
ested party. 

(e) At the earliest convenient time the court shall hear and de¬ 
termine the appeal upon the record before it, and shall have power, 
upon such record, to enter a judgment affirming or reversing the 
decision, and if it enters an order reversing the decision of the 
Secretary it shall remand the case to the Secretary to carry out the 
judgment of the court: Provided, however, That the review by the 
court shall be limited to questions of law and that findings of fact 
by the Secretary, if supported by substantial evidence, shall be 
conclusive unless it shall clearly appear that the findings of the 
Secretary are arbitrary or capricious. The court’s judgment shall 
be final, subject, however, to review by the Supreme Court of the 
United States, upon writ of certiorari on petition therefor, under 
section 240 of the Judicial Code, as amended (U. S. C., title 28, 
sec. 347), by appellant, by the Secretary, or by any interested 
party intervening in the appeal. 

(f) The court may, in its discretion, enter judgment for costs 
in favor of or against an appellant, and other interested parties 
intervening in said appeal, but not against the Secretary, depend¬ 
ing upon the nature of the issues involved in such appeal and the 
outcome thereof. 

Sec. 206. Subject to the provisions of sections 207 and 408 relat¬ 
ing to the suspension of quotas, sugar quotas shall be established 
pursuant to this Act for the calendar year 1948 within ten days 
after effective date of this Act. 
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Sec. 207. (a) Not more than twenty-nine thousand six hundred 
and sixteen short tons, raw value, of the quota for Hawaii for any 
calendar year may be filled by direct-consumption sugar. 

(b) Not more than one hundred and twenty-six thousand and 
thirty-three short tons, raw value, of the quota for Puerto Rico for 
any calendar year may be filled by direct-consumption sugar. 

(c) None of the quota for the Virgin Islands for any calendar 
year may be filled by direct-consumption sugar. 

(d) Not more than fifty-six thousand short tons of sugar of the 
quota for the Republic of the Philippines for any calendar year 
may be filled by direct-consumption sugar as specified in section 
211 of the Philippine Trade Act of 1946. 

(e) Not more than three hundred and seventy-five thousand 
short tons, raw value, of the quota for Cuba for any calendar year 
may be filled by direct-consumption sugar. 

(f) This section shall not apply with respect to the quotas es¬ 
tablished under section 203 for marketing for local consumption 
in Hawaii and Puerto Rico. 

(g) The direct-consumption portions of the quotas established 
pursuant to this section, and the enforcement provisions of title 
II applicable thereto, shall continue in effect and shall not be 
subject to suspension pursuant to the provisions of section 408 of 
this Act unless the President acting thereunder specifically finds 
and proclaims that a national economic or other emergency exists 
with respect to sugar or liquid sugar which requires the suspension 
of direct-consumption portions of the quotas. 

*•*••**••• 

Sec. 209. All persons are hereby prohibited— 

(a) From bringing or importing into the continental United 
States from the Territory of Hawaii, Puerto Rico, the Virgin 
Islands, or foreign countries, (1) any sugar or liquid sugar after 
the applicable quota, or the proration of any such quota, has been 
filled, or (2) any direct-consumption sugar after the direct-con- 
sumption portion of any such quota has been filled; 

(b) From shipping, transporting, or marketing in interstate 
commerce, or in competition with sugar or liquid sugar shipped, 
transported, or marketed in interstate or foreign commerce, any 
sugar or liquid sugar produced from sugar beets or sugarcane grown 
in either the domestic-beet-sugar area or the mainland cane-sugar 
area after the quota for such area has been filled: 

(c) From marketing in either the Territory of Hawaii or Puerto 
Rico, for consumption therein, any sugar or liquid sugar after the 
quota therefor has been filled; 

(d) From exceeding allotments of any quota, direct-consumption 
portion of any quota, or proration of any quota, made to them pur¬ 
suant to the provisions of this Act. 

Sec. 210. (a) The determinations provided for in sections 201 
and 203, and all quotas, prorations, and allotments, except quotas 
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established pursuant to the provisions of section 208, shall be made 
or established in terms of raw value. 

(c) The quota established for any domestic sugar-producing area 
may be filled only with sugar or liquid sugar produced from sugar 
beets or sugarcane grown in such area: Provided, however, That 
any sugar or liquid sugar admitted free of duty from the Virgin 
Islands under the Act of Congress, approved March 3, 1917 (39 
Stat. 1133), may be admitted within the quota for the Virgin 
Islands. 

##•••#•••• 

TITLE III—CONDITIONAL-PAYMENT PROVISIONS 

Sec. 301. The Secretary is authorized to make payments on the 
following conditions with respect to sugar or liquid sugar commer¬ 
cially recoverable from the sugar beets or sugarcane grown on a 
farm for the extraction of sugar or liquid sugar: 

« •#*•••••• 

(b) That there shall not have been marketed (or processed) an 
amount (in terms of planted acreage, weight, or recoverable sugar 
content) of sugar beets or sugarcane grown on the farm and used 
for the production of sugar or liquid sugar to be marketed in, or 
so as to compete with or otherwise directly affect interstate or 
foreign commerce, in excess of the proportionate share for the 
farm, as determined by the Secretary, pursuant to the provisions 
of section 302, of the total quantity of sugar beets or sugarcane 
required to be processed to enable the area in which such sugar 
beets or sugarcane are produced to meet the quota (and provide 
a normal carry-over inventory) as estimated by the Secretary for 
such area for the calendar year during which the larger part of 
the sugar or liquid sugar from such crop normally would be 
marketed. 

(c) (1) That all persons employed on the farm in the production, 
cultivation, or harvesting of sugar beets or sugarcane with respect 
to which an application for payment is made shall have been paid 
in full for all such work, and shall have been paid wages therefor 
at rates not less than those that may be determined by the Secre¬ 
tary to be fair and reasonable after investigation and due notice 
and opportunity for public hearing; and in making such determi¬ 
nations the Secretary shall take into consideration the standards 
therefor formerly established by him under the Agricultural Ad¬ 
justment Act, as amended, and the differences in conditions among 
various producing areas: Provided, however, That a payment which 
would be payable except for the foregoing provisions of this sub¬ 
paragraph may be made, as the Secretary may determine, in such 
manner that the laborer will receive an amount, insofar as such 
payment will suffice, equal to the amount of the accrued unpaid 
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wages for such work, and that the producer will receive the re¬ 
mainder, if any, of such payment. 

(2) That the producer on the farm who is also, directly or indi¬ 
rectly a processor of sugar beets or sugarcane, as may be deter¬ 
mined by the Secretary shall have paid, or contracted to pay under 
either purchase or toll agreements, for any sugar beets or sugar¬ 
cane grown by other producers and processed by him at rates not 
less than those that may be determined by the Secretary to be fair 
and reasonable after* investigation and due notice and opportunity 
for public hearing. 

Sec. 302. (a) The amount of sugar or liquid sugar with respect 
to which payment may be made shall be the amount of sugar or 
liquid sugar commercially recoverable, as determined by the Sec¬ 
retary, from the sugar beets or sugarcane grown on the farm and 
marked (or processed by the producer) not in excess of the pro¬ 
portionate share for the farm, as determined by the Secretary, of 
the quantity of sugar beets or sugarcane for the extraction of sugar 
or liquid sugar required to be processed to enable the producing 
area in which the crop of sugar beets or sugarcane is grown to 
meet the quota (and provide a normal carry-over inventory) esti¬ 
mated by the Secretary for such area for the calendar year during 
which the larger part of the sugar or liquid sugar from such crop 
normally would be marketed. 

(b) In determining the proportionate shares with respect to a 
farm, the Secretary may take into consideration the past produc¬ 
tion on the farm of sugar beets and sugarcane marketed (or 
processed) for the extraction of sugar or liquid sugar and the 
ability to produce such sugar beets or sugarcane, and the Secretary 
shall, insofar as practicable, protect the interests of new producers 
and small producers and the interests of producers who are cash 
tenants, share tenants, adherent planters, or share croppers. 

(c) Payments shall be effective with respect to sugar or liquid 
sugar commercially recoverable from sugar beets and sugarcane 
grown on a farm commencing with the crop year 1948. 

• •*••••*•• 

Sec. 307. This title shall apply to the continental United States, 
the Territory of Hawaii, Puerto Rico, and the Virgin Islands. 

TITLE IV—GENERAL PROVISIONS 

• ••••••••• 

Sec. 404. The several district courts of the United States are 
hereby vested with jurisdiction specifically to enforce, and to pre¬ 
vent and restrain any person from violating, the provisions of this 
Act or of any order or regulation made or issued pursuant to this 
Act. If and when the Secretary shall so request, it shall be the 
duty of the several district attorneys of the United States, in their 
respective districts, to institute proceedings to enforce the reme- 


42 


dies and to collect the penalties and forfeitures provided for in 
this Act. The remedies provided for in this Act shall be in addi¬ 
tion to, and not exclusive of, any of the remedies or penalties 
existing at law or in equity. 

Sec. 405. Any person who knowingly violates, or attempts to 
violate, or who knowingly participates or aids in the violation of, 
any of the provisions of section 209, or any person who brings or 
imports into the continental United States direct-consi&nption 
sugar after the quantities specified in section 207 have been filled, 
shall forfeit to the United States the sum equal to three times the 
market value, at the time of the commission of any such act, (a) 
of that quantity of sugar or liquid sugar by which any quota, pro- 
ration, or allotment is exceeded, or (b) of that quantity brought 
or imported into the continental United States after the quantities 
specified in section 207 have been filled, which forfeiture shall be 
recoverable in a civil suit brought in the name of the United States. 
• ••••••••* 

Sec. 408. Whenever pursuant to the provisions of this Act the 
President finds and proclaims that a national economic or other 
emergency exists with respect to sugar or liquid sugar, he shall 
by proclamation suspend the operation, except as provided in sec¬ 
tion 207 of this Act, of all the provisions of title II above, and, 
thereafter, the operation of such title shall continue in suspense 
until the President finds and proclaims that the facts which occa¬ 
sioned such suspension no longer exist. The Secretary shall make 
such investigations and reports thereon to the President as may 
l>e necessary to aid him in carrying out the provisions of this 
section. 

• •#*•••••• 

Sec. 411. The powers vested in the Secretary under this Act shall 
terminate on December 31, 1952, except that the Secretary shall 
have power to make payments under title III under programs ap¬ 
plicable to the crop year 1952 and previous crop years. 

Sec. 412. The provisions of this Act, except where an earlier ef¬ 
fective date is provided for herein, shall become effective January 
1, 1948. As provided in section 513 of the Sugar Act of 1937, the 
powers vested in the Secretary under that Act shall terminate 
on December 31, 1947, except that the Secretary shall have power 
to make payments under title III of that Act under programs 
thereunder applicable to the crop year 1947 and previous crop 
years. 

• • •••••••• 
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B.— Sections 10 and 12 of the Administrative Procedure Act 
(60 Stat. 243, 244, U.S.C., Title 5, §§1009 and 1011. 

JUDICIAL REVIEW 

Sec. 10. Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency discretion— 

(a) Right of Review.—Any person suffering legal wrong because 
of any agency action, or adversely affected or aggrieved by such 
action within the meaning of any relevant statute, shall be entitled 
to judicial review thereof. 

(b) Form and Venue of Action.—The form of proceeding for 
judicial review shall be any special statutory review proceeding 
relevant to the subject matter in any court specified by statute or, 
in the absence of inadequacy thereof, any applicable form of legal 
action (including action for declaratory judgments or writs of 
prohibitory or mandatory injunction or habeas corpus) in any 
court of competent jurisdiction. Agency action shall be subject to 
judicial review in civil or criminal proceedings for judicial en¬ 
forcement except to the extent that prior, adequate, and exclusive 
opportunity for such review is provided by law. 

(c) Reviewable Acts.—Every agency action made reviewable 
by statute and every final agency action for which there is no 
other adequate remedy in any court shall be subject to judicial 
review. Any preliminary, procedural, or intermediate agency ac¬ 
tion or ruling not directly reviewable shall be subject to review 
upon the review of the final agency action. Except as otherwise 
expressly required by statute, agency action otherwise final shall 
be final for the purposes of this subsection whether or not there 
has been presented or determined any application for a declaratory 
order, for any form of reconsideration, or (unless the agency 
otherwise requires by rule and provides that the action meanwhile 
shall be inoperative) for an appeal to superior agency authority. 

(d) Interim Relief.—Pending judicial review any agency is au¬ 
thorized, where it finds that justice so requires, to postpone the 
effective date of any action taken by it. Upon such conditions as 
may be required and to the extent necessary to prevent irreparable 
injury, every reviewing court (including every court to which a 
case may be taken on appeal from or upon application for certiorari 
or other writ to a reviewing court) is authorized to issue all neces¬ 
sary and appropriate process to postpone the effective date of any 
agency action or to preserve status or rights pending conclusion of 
the review proceedings. 

(e) Scope of Review.—So far as necessary to decision and where 
presented the reviewing court shall decide all relevant questions 
of law, interpret constitutional and statutory provisions, and de¬ 
termine the meaning or applicability of the terms of any agency 
action. It shall (A) compel agency action unlawfully withheld or 
unreasonably delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbitrary, ca- 
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prieious, and abuse of discretion, or otherwise not in accordance 
with law; (2) contrary to constitutional right, power, privilege, 
or immunity; (3)' in excess of statutory- jurisdiction, authority, or 
limitations, or short of statutory right; (4) without observance 
of procedure required by law; (5) unsupported by substantial evi¬ 
dence in any case subject to the requirements of sections 7 and 8 
or otherwise reviewed on the record of an agency hearing provided 
by statute; or (6) unwarranted by the facts to the extent that 
the facts are subject to trial de novo by the reviewing court. In 
making the foregoing determinations the court shall review the 
whole record or such portions thereof as may be cited by any party, 
and due account shall be taken of the rule of prejudicial error. 

CONSTRUCTION AND EFFECT 

Sec. 12. Nothing in this Act shall be held to diminish the con¬ 
stitutional rights of any person or to limit or repeal additional re¬ 
quirements imposed by statute or otherwise recognized by law. 
Except as otherwise required by law, all requirements or privileges 
relating to evidence or procedure shall apply equally to agencies 
and persons. If any provision of this Act or the application thereof 
is held invalid, the remainder of this Act or other applications of 
such provision shall not be affected. Every agency is granted all 
authority necessary to comply with the requirements of this Act 
through the issuance of rules or otherwise. No subsequent legis¬ 
lation shall be held to supersede or modify the provisions of this 
Act except to the extent that such legislation shall do so expressly. 
This Act shall take effect three months after its approval except 
that sections 7 and 8 shall take effect six months after such approval, 
the requirement of the selection of examiners pursuant to section 
11 shall not become effective until one year after such approval 
and no procedural requirement shall be mandatory as to any 
agency proceeding initiated prior to the effective date of such 
requirement. 
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BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

I. Jurisdictional Statement 

This is an appeal from a decision of the Secretary of 
Agriculture allotting the direct-consumption portion of 
the 1949 sugar quota for Puerto Rico. The decision is con¬ 
tained in Sugar Regulation 814.2, which became effective 
April 5,1949, when it was published in the Federal Register 
(14 F. R. 1567-1570, Joint App. 66-78). 

(1) 
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The direct-consumption portion of the sugar quota for 
Puerto Rico is fixed by section 207(b) of the Sugar Act 
of 1948 (61 Stat. 922-933, 7 U. S. C. Supp. 1,1100-1160), and 
it was allotted by the Secretary pursuant to section 205(a) 
of the Act. 

This appeal from the allotment was taken by the appel¬ 
lants pursuant to section 205(b) and (c) of the Act. 

II. Questions Presented 

1. Did the Secretary of Agriculture properly apply the 
statutory standards prescribed by the Sugar Act of 1948 
when he allotted the direct-consumption portion of the gen¬ 
eral sugar quota for Puerto Rico that may be marketed in 
the continental United States in 1949? 

2. Does the statutory limitation on the portion of the gen¬ 
eral sugar quota for Puerto Rico that may be filled with 
direct-consumption sugar violate the due process clause of 
the Fifth Amendment to the Constitution? 

m. Statute and Order Involved 

The statute involved is the Sugar Act of 1948 (61 Stat. 
922-933, 7 U. S. C. Supp. I, 1100-1160). The Secretary of 
Agriculture is required by the Act to determine in Decem¬ 
ber of each year the sugar consumption requirements of 
consumers in the continental United States for the follow¬ 
ing year, and to establish marketing quotas for the several 
areas that supply those requirements. The Act itself 
fixes the quotas for the five domestic sugar-producing areas 
(which include two groups of states, and three territories 
and possessions) and for the Republic of the Philippines 
at figures totaling 5,250,000 short tons, raw value. The 
difference between that total and the estimated annual 
consumption requirements is assigned to other foreign 
areas, with Cuba getting 98.64 percent of it. 

In addition to these general sugar quotas, section 207 
of the Act limits the portion of the marketing quota for 
each of the principal offshore areas, both domestic and 
foreign (Hawaii, Puerto Rico, the 'Virgin Islands, the Re- 
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public of the Philippines, and Cuba), that may be filled with 
direct-consumption sugar. Direct-consumption sugar is 
sugar that is not to be further refined or otherwise im¬ 
proved in quality; it is usually refined sugar. The balance 
of the quotas for the offshore areas may be filled only with 
raw sugar, which is then refined by the refiners in the con¬ 
tinental United States. 

The sections of the Act immediately involved are section 
207(b), which fixes the direct-consumption portion of the 
quota for Puerto Rico at 126,033 short tons, raw value, and 
section 205(a); which authorizes the Secretary to allot any 
quota or proration thereof to the persons who market or 
import sugar from the area, and specifies the factors to be 
taken into consideration when making the allotment. Sec¬ 
tion 205(a) is not restricted in its application to the allot¬ 
ment of the quota for Puerto Rico. The standards specified 
in the section also govern the allotment of a quota for any 
other area. The sections are as follows: 

Sec. 207 (b). Not more than one hundred and twenty- 
six thousand and thirty-three short tons, raw value, of 
the quota for Puerto Rico for any calendar year may 
be filled by direct-consumption sugar. 

Sec. 205 (a). Whenever the Secretary finds that the 
allotment of any quota, or proration thereof, estab¬ 
lished for any area pursuant to the provisions of this 
Act, is necessary to assure an orderly and adequate 
flow of sugar or liquid sugar in the channels of inter¬ 
state or foreign commerce, or to prevent disorderly 
marketing or importation of sugar or liquid sugar, or 
to maintain a continuous and stable supply of sugar or 
liquid sugar, or to afford all interested persons an 
equitable opportunity to market sugar or liquid sugar 
within any area’s quota, after such hearing and upon 
such notice as he may by regulations prescribe, he shall 
make allotments of such quota or proration thereof by 
allotting to persons who market or import sugar or 
liquid sugar, for such periods as he may designate, the 
quantities of sugar or liquid sugar which each such 
person may market in continental United States, the 
Territory of Hawaii, or Puerto Rico, or may import 
or bring into continental United States, for consump¬ 
tion therein. Allotments shall be made in such manner 
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and in such amounts as to provide a fair, efficient, and 
equitable distribution of such quota or proration 
thereof, by taking into consideration the processings 
of sugar or liquid sugar from sugar beets or sugarcane 
to which proportionate shares, determined pursuant to 
the provisions of subsection (b) of section 302, per¬ 
tained ; the past marketings or importations of each such 
person; and the ability of such person to market or im¬ 
port that portion of such quota or proration thereof al¬ 
lotted to him. The Secretary may also, upon such 
hearing and notice as he may by regulations prescribe, 
revise or amend any such allotment upon the same 
basis as the initial allotment was made. * 

No sugar from an area may be imported or marketed in 
the continental United States in excess of the quota for the 
area or in excess of any allotment of a quota or part 
thereof (Sec. 209, 7 U. S. C., Supp. 1,1119). 

The administrative order involved is Sugar Regulation 
814.2 (14 F. R. 1567-1570), which is set forth in full in the. 
record (Joint App. 66-78). It allots the direct-consumption 
portion of the 1949 sugar quota for Puerto Rico. 

IV. The Facts 

Sugar Regulation 814.2 was issued by the Secretary after 
a public hearing. The Secretary first determined that the 
allotment was necessary in order to prevent disorderly 
marketing and to afford all interested persons an equitable 
opportunity to market, and he gave notice of a public hear¬ 
ing to receive evidence to enable him to make a fair, effi¬ 
cient, and equitable distribution of the quota 1 (Joint App. 
67). At the hearing, the Department of Agriculture pro¬ 
posed an allotment formula for purposes of discussion, and 
evidence was received regarding that and other proposals 
(Joint App. 69-72). The appellants actively participated 
in the hearing. Upon the basis of the hearing record, the 
Secretary formulated and issued his decision and ordei 
(Joint App. 77-78). 


1 Unless the context indicates differently, references in this brief 
to the distribution of the Puerto Rican quota mean the direct- 
consumption portion of such quota. 
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The decision contains findings regarding the need for 
making the allotment (Joint App. 68), and a summary of 
the evidence bearing upon the manner in which the allot- 
ment should be made (Joint App. 68-72). It also contains 
a discussion of the three statutory standards that must be 
considered when making an allotment, and an explanation 
of the reasons for the Secretary’s choice of the method of 
allotment used (Joint App. 72-75). The Secretary applied 
the three statutory standards in accordance with this court’s 
interpretation of them in Central Roig Refining Company 
et al. v. Secretary of Agriculture , — App. D. C. —, 171 F. 
(2d) 1016 (1949). That was an action to review a similar 
order of the Secretary of Agriculture in 1948, and it is now 
pending before the Supreme Court on writ of certiorari. 
336 U. S. 959. 

With respect to the standard of “past marketings,” the 
Secretary used the preceding six-year period 1943-1948 be¬ 
cause this court, when reviewing the 1948 order, construed 
the standard to apply to marketings during the last half- 
dozen years, or to the more recent of them, and probably to 
nothing else. The Secretary was of the opinion that mar¬ 
ketings during the years 1942-1947 were not a proper indica¬ 
tion of past marketings because of the abnormal conditions 
caused by the war, but he nevertheless felt constrained to 
use only the preceding six years, without omitting any of 
them, because of this court’s decision in the 1948 case. 

With respect to the standard of “ability to market,” the 
Secretary found that the best and most practical measure 
of ability is actual performance as reflected in shipments of 
direct-consumption sugar to the continental United States, 
and he used performance in the year 1948 for that purpose. 
This measure of ability was used because of this court’s 
conclusion in the 1948 case that if performance is to be the 
measure of ability it must be current performance, meaning 
performance during the one year preceding the allotment. 

With respect to the standard of “processings of sugar 
from sugarcane to which proportionate shares pertained,” 
the Secretary measured such sugar by the quantity of direct- 
consumption sugar produced by each allottee during the 
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twelve-month period ended October 31, 1948, either from 
sugarcane or from raw sugar derived from sugarcane to 
which proportionate shares pertained. Prior to the issu¬ 
ance of this order, the Secretary had regarded the standard 
as applicable only to processings of sugar from sugarcane 
(not from raw sugar) and as inapplicable to the allotment 
of the direct-consumption portion of the quota for Puerto 
Rico because the refiners of most of the refined sugar had 
no such processings. However, in its opinion with respect 
to the 1948 order, this court said that that construction was 
not the only possible one, and implied that processings of 
sugar from proportionate-share sugarcane might also be 
measured by processings of sugar from raw sugar which had 
in turn been processed from proportionate-share sugar¬ 
cane. 

The three standards were given weightings of 45 percent, 
45 percent, and 10 percent, respectively. 

From this decision and order the appellants have ap¬ 
pealed. 

SUMMARY OP ARGUMENT 

I. The Secretary has applied the statutory standards 
governing allotments in accordance with this court’s inter¬ 
pretation of them. Past marketings were measured by 
marketings during the preceding six years, ability to mar¬ 
ket was measured by actual performance during the preced¬ 
ing year, and processings of sugar from proportionate- 
share sugarcane were measured by such processings during 
the 12-month period ended October 31, 1948. The fact that 
all three measures included marketings or processings pur¬ 
suant to the 1948 order that is now under review by the 
Supreme Court is no ground for objection. The validity of 
the 1948 order has not yet been finally determined. More¬ 
over, even if the order is assumed to be invalid for the 
reasons stated by this court, the basis of invalidity is un¬ 
related to the fairness or the reasonableness of the allot¬ 
ments, and it was therefore entirely proper to consider 
marketings pursuant to those allotments when issuing the 
1949 order. Furthermore, if the 1948 allotments are as¬ 
sumed to be unfair and inequitable (an assumption that has 
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not been established and that is denied by the appellee), 
this Court’s prior opinion does not permit marketings pur¬ 
suant to such allotments to be ignored. Marketings pur¬ 
suant to an invalid allotment order are no more abnormal 
than marketings subject to unusual wartime controls, and 
this court said the latter could not be ignored. 

The Secretary is not attempting to restore prewar com¬ 
petitive relationships between the principal Puerto Rican 
refiners. The allotments made by the 1949 order do not 
have that result, and even if they did, the fact would be an 
incidental one because the allotments represent the Secre¬ 
tary’s judgment regarding a fair and equitable distribution 
of the quota based upon his consideration of the three fac¬ 
tors prescribed by the Act. 

The appellants’ charge that the Secretary has flouted the 
Act and deliberately evaded this court’s prior decision is 
recklessly made, is based upon a careless statement of the 
court’s prior decision, is supported by no specification of 
details, and is lacking in substance. 

II. The statutory limitation on the portion of the general 
sugar quota for Puerto Rico that may be filled with direct- 
consumption sugar does not violate the due process clause 
of the Fifth Amendment. 

Section 207 of the Act limits the portion of the general 
sugar quota for Puerto Rico and for each of the other prin¬ 
cipal offshore areas that may be marketed in the continental 
United States in the form of direct-consumption sugar. 
The purpose and the effect of the limitation are to distribute 
among the mainland refiners and the offshore refiners the 
opportunity to refine the limited amount of sugar permitted 
to be marketed under the general quotas. The refiners in 
the offshore areas may refine and market the portion of the 
offshore quotas specified in the Act, and the mainland re¬ 
finers may refine and market the balance of the cane sugar 
permitted to be marketed under the quota program. The 
limitation is a part of an integrated system governing the 
marketing of all sugar. The system is designed to maintain 
the domestic sugar industry, including the mainland and 
offshore refiners, while at the same time protecting the 
interests of consumers. 
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The statutory limitation is within the plenary power of 
Congress to legislate for the territories and to regulate 
commerce between a territory and a state. Puerto Eico is 
an unincorporated territory of the United States over which 
Congress has full sovereign power. In the exercise of that 
power, Congress may limit or prohibit the amount or kind 
of goods that may be imported into the states from a terri¬ 
tory. The exercise of the power to restrict imports from a 
territory by means of tax legislation has been sustained. 
The power to restrict imports directly by means of regula¬ 
tory legislation is equally clear. It is immaterial that the 
purpose or the effect of the legislation is to benefit or to grant 
a preference to the inhabitants of one or the other area. 
Congress may balance the interests of the two groups and 
legislate according to its concept of the welfare of the eptire 
people. The statutory limitation in the Sugar Act is closely 
analogous to a protective tariff for the benefit of the main¬ 
land refiners, and the validity of such protective legislation 
is settled. 

The statutory restriction is not discriminatory in the Con¬ 
stitutional sense. Puerto Rico is allowed to market direct- 
consumption sugar in an amount equal to the largest quan¬ 
tity marketed before the first quota legislation was enacted. 
Such sugar is available for refining by Puerto Rican refiners. 
The balance of the quota must be marketed in raw form and 
thereby made available for refining on the mainland. That 
is a pattern of marketing that prevailed before sugar legis¬ 
lation was first enacted, and the Sugar Act merely continues 
it. In actual experience, the restriction on the Puerto Rican 
refiners has not been as severe as the restriction on the 
mainland refiners. The challenge to the validity of the Act 
is in reality directed to the wisdom of the policy rather than 
to the power of Congress to enact the legislation. 

ARGUMENT 

I. The Secretary Properly Applied the Statutory Standards 
Governing Allotments. 

Sugar Regulation 814.2 was issued in strict compliance 
with the provisions of the statute as they were construed 
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by this court in the first Central Roig Refining Company 
case. Appellants ’ repeated assertions to the contrary are 
incorrect. The Government was aggrieved by this court’s 
interpretation of the three statutory standards that was 
announced in that case, and a writ of certiorari from the 
Supreme Court was sought and obtained. However, pend¬ 
ing such review by the Supreme Court, the Secretary of 
Agriculture has carefully followed and applied the statutory 
standards as they were construed by this court. The validity 
of Sugar Regulation 814.2 is therefore argued on that basis, 
without burdening the court with a restatement of the Gov¬ 
ernment’s views regarding the proper interpretation of the 
statutory standards. 

A. The Secretary Properly Considered Past Marketings 
During the Preceding Six-Year Period 1943-1948. 

When considering the statutory standard of past market¬ 
ings, the Secretary considered marketings of direct-con¬ 
sumption sugar in the continental United States during the 
six years immediately preceding the year of allotment, 1943- 
1948, inclusive. The appellants contend that it was beyond 
the power of the Secretary to include in his consideration 
marketings during 1948 because those marketings were 
controlled by an order that was subsequently reversed and 
remanded by this court. The contention is that because 
those marketings were controlled by a so-called “illegal” 
order, they may not properly be considered as past 
marketing. 

There are several answers to the contention. In the first 
place, the validity of the 1948 order has not been finally 
determined. Although this court held that the order must 
be reversed because it was based upon an erroneous inter¬ 
pretation of the statutory standards, the mandate of the 
court remanding the order to the Secretary for further con¬ 
sideration was stayed pending review by the Supreme Court 
and the action is now pending before the Supreme Court on 
a writ of certiorari. The validity of the order is therefore 
yet to be determined; it is erroneously characterized by the 
appellants as illegal. Secondly, assuming, arguendo , that 
the 1948 order was invalid for the reasons stated by this 
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court, there has been no determination by this court or by 
any other court that the allotments under that order were 
not fair and equitable. When reviewing the 1948 order the 
court did not consider the fairness of the allotments. It 
determined merely that the Secretary had not properly in¬ 
terpreted the statutory standards that must be considered 
when making allotments, and remanded the order to him for 
reconsideration. No further action was taken by the Secre¬ 
tary (or would have been taken if the Supreme Court had 
denied certiorari) because the marketing year had expired 
and no further action was needed. 

There is no basis for the appellant’s assertion (Br. 7, 8) 
that they were precluded by the 1948 order from marketing 
some sugar they would have been entitled to market under 
a “valid” order and that Porto Rican American Sugar Re¬ 
finery, Inc., one of the intervenors, was allowed to market 
some sugar it would not have been permitted to market under 
a “ valid” order. There has been no determination that the 
1948 allotments were not fair and equitable, and even if there 
had been such a determination it is impossible to say that 
a fair and equitable distribution of the quota would have 
required an allotment to the appellants of a particular quan¬ 
tity rather than some other quantity. 2 The allotment of a 
quota by the Secretary involves the performance of a func¬ 
tion that is discretionary in nature. The controlling statu¬ 
tory guide is that an allotment must be fair and equitable, 
taking into consideration the three statutory standards 
named. There is no one plan of distribution that is the only 
fair one, to the exclusion of all others. Alternative plans 
have different merits, and it is the function of the Secretary 
to exercise his judgment and discretion in choosing among 
them. 3 Many different combinations are possible when 

3 Appellants make the surprising statement (Br. 7, 8) that under 
a “valid" order they would have been entitled to market an addi¬ 
tional 19,000 tons merely because they had that much additional 
raw sugar available for refining. The size of their allotments is 
not dependent upon that irrelevant fact. 

3 At the hearing preceding the issuance of the 1949 order, the 
Government witness said (Joint App. 27): “in arriving at a formula 
for a proposal in this matter we considered many formulas. We 
devised and considered formulas that we considered would be 
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considering the three standards named in the statute and 
the appellants are unwarranted in assuming that the Secre¬ 
tary must have used a particular combination and thereby 
reached a particular result desired by them. 

Third, if it be assumed, arguendo , that the allotments 
made by the 1948 order were invalid because they did not 
make a fair and equitable distribution of the quota (an as¬ 
sumption that has not been established and that is denied 
by the appellee), the decision of this court would neverthe¬ 
less have precluded the Secretary from omitting from his 
consideration marketings pursuant to that order. The ab¬ 
normal marketing situation created by the order under this 
assumption would have been no different in principle and 
no more serious in effect than the abnormal marketing con¬ 
ditions created by the war. When reviewing the 1948 order, 
the court specifically held that the latter abnormal market¬ 
ing conditions did not warrant a failure to consider and to 
give weight to marketings during the period. The court 
said: 


“We think the order also fails to give effect to ‘past 
marketings.’ ‘Past marketings/ as that term is used 
in the Act, plainly includes marketings within the last 
half-dozen years or at least the more recent of them. It 
is doubtful whether the term includes anything else. 
As of 1948, the average of the highest five years during 
the period 1935-1941 is, in our opinion, no measure of 
‘past marketings.’ In excluding the six years 1942-1947 
the order fails to comply with the Act.” 

In the 1948 order the Secretary considered but gave no 
weight to marketings during the war years, which were the 
years immediately preceding the year of allotment, because 
he felt that the abnormal conditions that prevailed made 
them an improper basis for a fair and equitable allotment. 
He therefore considered and gave weight to marketings 
during the period immediately preceding the abnormal war 

within the framework of that decision [the decision of this court 
in the 1948 case]. The one we have selected and proposed, and 
again I reiterate it is just a proposal, is one which we feel presents 
a fair and equitable allotment of sugar among the respective 
allottees.” 
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years. The court said that his action failed to comply with 
the Act. The clear inference from the language of the court 
is that it is doubtful whether the Secretary may consider 
marketings for more than the preceding six years and that 
if he chooses a shorter period it must include the more 
recent years, notwithstanding any abnormal marketing con¬ 
ditions that may exist. He may not omit the abnormal year 
or years and give weight only to marketings during the pre¬ 
ceding years. Consequently, when allotting the 1949 quota 
the Secretary could not, under the court’s opinion, omit 
marketings during 1948. Of course, the lack of any judicial 
determination regarding the fairness of the allotments 
under the order only emphasized the impracticability of 
omitting those marketings from consideration. 

The appellants contend (Br. 15) that the Secretary should 
have excluded 1948 marketings because they were con¬ 
trolled by an allegedly invalid order, but that he should 
have included 1947 marketings. Assuming, arguendo , that 
1948 marketings were controlled by an invalid order, that 
merely means that they were controlled by a limitation im¬ 
posed outside the scope of the Sugar Act. That is also the 
status of the 1947 marketings, which were controlled by the 
Commodity Credit Corporation on the basis of wartime 
considerations unrelated to the Sugar Act (Joint App. 49). 
Marketings in both years were controlled by limitations 
imposed outside the scope of the Sugar Act and there is no 
more justification for excluding one than the other. 

B. The Secretary Properly Measured Ability to Market. 

The Secretary measured the ability of each allottee to 
market the portion of the quota allotted to him by his actual 
marketings in 1948. The Secretary’s action was based upon 
his finding that the best and most practical measure of 
ability is actual performance, and upon this court’s decision 
in the 1948 case that if performance is used for that pur¬ 
pose it must be current performance. When read in context, 
the court’s reference to current performance clearly re¬ 
ferred to performance in the year preceding the year of 
allotment. 
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The appellants contend that it was beyond the power of 
the Secretary to measure ability by 1948 performance be¬ 
cause that performance was controlled by an invalid order. 
The answers made in the argument on the preceding point 
in this brief are equally applicable here. In the first place, 
the validity of the 1948 order is not yet determined, and the 
order is erroneously characterized by the appellants as in¬ 
valid and as illegal. In the second place, this court did not 
determine that the allotments under the 1948 order were 
unfair or inequitable. It considered only the method used 
by the Secretary when making the allotments, and not the 
fairness of the result reached by him. Third, assuming 
that 1948 marketings were controlled by an invalid order 
and did not reflect the marketings that would have been 
made under a valid order, they were, nevertheless, the only 
marketings that could be considered under this court’s in¬ 
terpretation of the statutory standard. When the 1948 
order was here for review, the Government pointed out that 
marketings in the preceding year (1947) were not an ade¬ 
quate indication of ability because those marketings were 
limited by an unusual and abnormal wartime control. The 
Commodity Credit Corporation had purchased the entire 
Puerto Rican sugar crop and had determined upon the 
basis of wartime considerations how much sugar each re¬ 
finer could refine and market in the United States. This 
court said that, notwithstanding such artificial limitation, 
if performance is used as a measure of ability it must be 
performance in the preceding year. The fact that one 
refiner had a greater ability than indicated by such market¬ 
ings and was denied permission by Commodity Credit Cor¬ 
poration to market a larger quantity of sugar was regarded 
by the court as unimportant. Consequently, when issuing 
the 1949 order the Secretary had no alternative. Ability 
could only be measured by 1948 performance, regardless of 
the unusual nature of the limitations imposed upon such per¬ 
formance. 

The appellants contend (Br. 15) that the Secretary should 
have measured ability by performance in 1947, omitting 
from consideration performance in 1948 because market- 
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ings that year were subject to abnormal controls. Aside 
from the obstacle to that procedure raised by this court’s 
prior decision, the contention is logically faulty because 
1947 marketings were also subject to abnormal controls. 
The objections raised by the appellants to the use of 1948 
marketings are equally applicable to the use of 1947 mar¬ 
ketings. 

In the alternative, the appellants contend (Br. 14-15) that 
the Secretary should have recomputed the 1948 allotments 
in. accordance with this court’s decision, and that the Sec¬ 
retary should have assumed that each allottee would have 
marketed the full amount of sugar permitted to be mar¬ 
keted by the recomputed allotments. That proposal as¬ 
sumes, without any adequate basis, that the recomputed al¬ 
lotments would have been substantially different from the 
original allotments. That may or may not have been the 
case, depending upon the method of computation adopted by 
the Secretary. Moreover, even if the proposal should rep¬ 
resent a permissible procedure, it clearly is not the only 
permissible procedure and the Secretary was under no obli¬ 
gation to adopt it. 

C. The Secretary Properly Considered Processings of 
Sugar from Sugarcane to Which Proportionate Shares 
Pertained 

The Secretary considered the “processings” standard on 
the basis of each allottee’s processings of direct-consump¬ 
tion sugar either from sugarcane or from raw sugar that 
had been processed from sugarcane to which proportionate 
shares pertained, during the 12-month period ended Octo¬ 
ber 31, 1948. Prior to the issuance of the order under re¬ 
view the Secretary had construed the statutory standard to 
refer only to processings by an allottee of raw sugar from 
sugarcane, and not to processings of refined sugar from raw 
sugar. When reviewing the 1948 order, this court referred 
to that construction and said that it was a legitimate one 
but not the only possible one. The court apparently con¬ 
sidered the construction rejected by the Secretary, i.e., 
processings of refined sugar from raw sugar derived from 
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proportionate-share sugarcane, as another possible con¬ 
struction. That is the only alternative mentioned in the 
opinion and it was therefore used by the Secretary when 
issuing the 1949 order. 

The appellants contend (Br. 8, 10, 13) that it was im¬ 
proper for the Secretary to apply the processings standard 
on the basis of sugar refined by allottees during the 12- 
month period ended October 31, 1948, because the quantity 
of sugar refined during that period was affected to a large 
degree by the allegedly invalid 1948 order. That fact is a 
fortuitous circumstance. Moreover, the 1948 order did 
not control the quantity of sugar refined by Puerto Rican 
refiners because they also refined substantial quantities of 
sugar for local consumption. (Joint App. 57.) 

The appellants also urge (Br. 19-21) that the Secretary 
should have adhered to his original interpretation of the 
standard, applying it only to processings of raw sugar from 
sugarcane. However, they contend that each allottee 
should be credited with the amount of such processings by 
its 11 affiliated’’ raw mills, on the theory that the distinction 
between the allottee and its affiliated mills is only a tech¬ 
nical one. The statute is not properly subject to that con¬ 
struction. The statutory standard clearly refers to proc¬ 
essings by each allottee—not to processings by someone 
else. It is each allottee’s processings of sugar from propor¬ 
tionate-share sugarcane that the Secretary must consider 
when allotting a portion of the quota to him, and process¬ 
ings by others are completely irrelevant. The affiliated raw 
sugar mills referred to by the appellants are separate legal 
entities. According to the appellants themselves (Br. 20), 
the affiliates were separately organized for “sound business 
reasons.” The raw sugar they process is sold to the refiner 
in an ordinary commercial transaction. The fact that the 
refiner and the affiliated mills are owned by the same group 
of individuals, but with different ownership interests, does 
not give them a unified identity. They are separately or¬ 
ganized and operated, have separate legal identities, and 
the processings of sugarcane by the mills are in no sense 
the processings of the refiner. 
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D. The Secretary Did Not Apply an Extra-Statutory 
Standard Unauthorized by Law 

The appellants contend (Br. 16-19) that the controlling 
standard used by the Secretary when allotting the quota 
was the restoration of prewar competitive relationships 
between the three principal refiners, and that the statutory 
standards were used as mere cloaks for the unauthorized 
standard actually used- This is an argumentative state¬ 
ment regarding the motives of the Secretary, and the argu¬ 
ment collapses upon analysis. 

The appellants rely first upon their own statement that 
the 1949 allotments will result in a restoration of the rela¬ 
tionships that existed in 1941. The statement is refuted 
by the comparative figures cited in the appellants’ brief 
(p. 18), as follows: 

1941 Marketings 1949 

Refiners to Mainland Allotments 

(tons) (tons) 

Porto Rican American. 79,237 75,670 

Roig . 15,028 22,386 

Western. 13,017 20,651 

Roig’s allotment for 1949 is 149 percent of its 1941 market¬ 
ings, and Western’s allotment is 159 percent of its 1941 
marketings. Allotments that are 49 percent and 59 per¬ 
cent greater than prewar marketings, when the total 
quantity available for allotment is unchanged, cannot be 
called an attempt to restore the prewar status of the 
allottees. 

The appellants also rely upon statements of representa¬ 
tives of the Department of Agriculture to the effect that 
during the war it was the policy of the Department to exer¬ 
cise its wartime controls in a manner that would minimize 
interference with prewar competitive relationships of in¬ 
dustries (Joint App. 63), and to the effect that after the 
war it was the policy of the Department in resuming peace¬ 
time operations to minimize the effect of wartime disloca¬ 
tions (Joint App. 25). Those were generalized statements 
of policy, and not the statement of a standard applied by 
the Secretary when making allotments. The allotments 
were, as a matter of demonstrated fact, based upon the con- 
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trolling standard prescribed by the Act, i. e., a “fair, effi¬ 
cient, and equitable” distribution of the quota, taking 
into consideration past marketings, ability to market, and 
processings of proportionate-share sugarcane. The market¬ 
ings and processings used for this purpose were not prewar 
ones. 

Moreover, as an indication of general policy, the state¬ 
ments are entirely proper and reasonable. It is only 
proper that a marketing pattern dictated by the expedi¬ 
encies of war not preclude peacetime readjustments re¬ 
quired in the interest of fairness and equity. Compare that 
policy with the expressed congressional policy assuring 
men in the armed services the right to return to their pre¬ 
war jobs. Selective Training and Service Act of 1940, as 
amended, 50 IT. S. C. App. 308, 357. If the Secretary, in 
the exercise of his discretionary function of devising a fair, 
efficient, and equitable distribution of the quota on the 
basis of the three factors named in the Act, found that the 
results of several possible formulas bore a direct correla¬ 
tion to the prewar status of the various allottees, he did 
nothing precluded by the Act or by this court’s prior inter¬ 
pretation of the Act. On the contrary, he merely exercised 
his judgment regarding fairness and equity in accordance 
with the direction of Congress. 

The Secretary’s findings, based on the hearing record, 
must be sustained if supported by substantial evidence 
even though different inferences may be drawn from the 
evidence. Hughes v. Securities cmd Exchange Commis¬ 
sion■, App. D. C. , 174 F. 2d 969, 974. Even in review¬ 
ing “ultimate conclusions” of an administrative agency, 
it is not the court’s function to substitute its own inferences 
for those of the agency’s where the latter have support in 
the record. And as to questions involving the applica¬ 
tion of a broad statutory term, in a proceeding in which the 
agency administering the statute must make the initial 
determination, the reviewing court’s function is limited 
and the agency’s determination should be accepted if it is 
supported by substantial evidence. Cardillo v. Liberty 
Mutual Insurance Co., 330 U. S. 469; National Labor Rela- 
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Herns Board v. Hearst Publications, 322 U. S. Ill; Dobson 
v. Commissioner, 320 U. S. 489; National Labor Relations 
Board v. Nevada Consolidated Copper Corp., 316 U. S. 105; 
Gray v. Powell, 314 U. S. 402; South Chicago Coal & Dock 
Co. v. Bassett, 309 U. S 251; and Swayne & Hoyt v. United 
States, 300 U. S. 297. 

E. The Secretary Did Not “Flout the Act” or “Evade This 

Court's Prior Decision 

The appellants make the sweeping and serious charge 
(Br. 12-13) that the Secretary seeks in the 1949 order “to 
accomplish by indirection what this court has held the Secre¬ 
tary has no power to do directly ,’ 9 that the “callousness 
of attitude toward this Court’s decision” is “deplorable,” 
and that the Secretary has “flouted the Act” and “nulli¬ 
fied” this court’s prior judgment. The basis for the charge 
is very obscure, because epithets are substituted for a 
reasoned specification of details. However, the charge 
apparently is based upon the premise that the 1949 order 
“largely repeats the 1948 allotment pattern” and that this 
court has forbidden the Secretary to reach that result. 
The premise is false. This court did not consider or de¬ 
termine the fairness of “the 1948 allotment pattern” or 
prohibit the Secretary from reaching that result. It re¬ 
stricted its review of the 1948 order to a review of the 
Secretary’s interpretation of the statutory standards, and 
set the order aside because of the Secretary’s erroneous 
interpretation. ThJcourt held only that the method used by 
the Secretary was bad, and expressed no opinion regarding 
the result reached by him. Because of the method used 
by the Secretary, the 1948 order was remanded to him for 
further consideration. 

Furthermore, the 1949 allotments of appellants are sub¬ 
stantially greater than their 1948 allotments. For Roig 
the increase is 34 percent, 4 and for Western the increase 


4 The 1948 allotment was 16,698 tons (13 F.R. 310-313), and the 
1949 allotment was 22,386 tons (Joint App. 77). 
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is 40 percent. 5 Moreover, even if the 1948 and 1949 allot¬ 
ments were comparable in amount, that fact could not be 
called a renewal by indirection of the Secretary’s prior 
construction of the statutory standards governing allot¬ 
ments. The same result frequently can be obtained in dif¬ 
ferent ways, and the 1949 order makes it abundantly clear 
that the Secretary reached his result by applying only this 
court’s interpretation of the statutory standards. 

The appellants ’ charge is recklessly and carelessly made, 
is accompanied by no specification of details, and is com¬ 
pletely lacking in substance. 

II. The Statutory Limitation on the Portion of the General 

Sugar Quota for Puerto Rico that May be Filled with 

Direct-Consumption Sugar Does Not Violate the Due 

Process Clause of the Fifth Amendment. 

A. The Statutory Limitation on the Direct-Consumption 
Portion of the Sugar Quota for Puerto Rico is an Inte¬ 
grated Part of the Sugar Act of 1948 

The Sugar Act restricts the amount of sugar that may be 
marketed in the continental United States each year to an 
amount determined by the Secretary on the basis of the 
needs of consumers. In order to give fair access to the con¬ 
sumer market thus limited, the Act fixes a quota for the 
amount of sugar that may be marketed in the continental 
United States from each sugar-producing area. The sugar- 
producing areas are classified into two groups—domestic 
and foreign. The domestic producing areas consist of two 
areas on the mainland and three territories and possessions. 
The principal foreign sugar-producing areas are Cuba and 
the Republic of the Philippines (section 202 of the Act). 

The quotas are general ones limiting the amount of sugar 
that may be marketed in any form, either raw or refined, 
from each area of supply. However, the general quotas 
for the principal offshore areas, both domestic and foreign, 

5 The 1948 allotment was 14,772 tons (13 F.R. 310-313), and the 
1949 allotment was 20,651 tons (Joint App. 77). 
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are qualified by section 207 of the Act which limits to a 
portion of each quota the amount that may he filled in the 
form of refined sugar. The balance of each quota must be 
filled with raw sugar, which is then refined by the refiners 
on the mainland before being sold to consumers. No com¬ 
parable limitation is placed upon the quota for the main¬ 
land cane sugar area because all the raw sugar processed 
from the sugarcane grown in the area that is refined is re¬ 
fined by the mainland refiners. No comparable limitation 
is placed upon the quota for the domestic beet sugar area 
because there is no intermediate raw sugar stage in the 
processing of sugar beets. Sugar beets are processed di¬ 
rectly into refined sugar and the sugar is therefore mar¬ 
keted only in that form. 

Clearly, the purpose of the limitations in section 207 is to 
distribute among the mainland refiners and the offshore 
refiners the opportunity to refine the limited quantity of 
sugar permitted to be marketed under the general quotas. 
The mainland refiners obtain most of their raw sugar sup¬ 
plies from the offshore areas. If the full amounts of the 
quotas for offshore areas could be imported in refined form, 
the mainland refiners would lose to the offshore refiners 
their major source of supply of raw sugar. By limiting the 
portions of the quotas for the offshore areas that may be 
filled with refined sugar, section 207 assures a division of 
the restricted raw sugar supplies between the two groups. 

These limitations are part of an integrated system govern¬ 
ing the marketing of all sugar. The Sugar Act of 1948 is 
designed to stabilize the entire sugar industry, including 
both the production and the refining of sugar, and to protect 
the interests of consumers. The regulatory scheme adopted 
is not restricted to the production or marketing of raw 
sugar. Control over the marketing of refined sugar is a 
part of the entire plan of regulation. The congressional 
purpose to regulate the marketing of all sugar in the in¬ 
terests both of consumers and of the entire sugar industrv 
is clearly indicated. The report of the House Committee on 
Agriculture on the bill that became the Sugar Act of 1948 
said: “Like its predecessors the Jones-Costigan Sugar Act 
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of 1934 and the Sugar Act of 1937, the bill has as its primary- 
objective the stabilization of the sugar producing, refining, 
and importing industries.” H. Kept. No. 796, 80th Cong., 
1st Sess., p. 1. And the Act itself directs the Secretary, 
when determining the amount of sugar needed by con¬ 
sumers to make his determination in a manner that will 
“protect the welfare of consumers and of those engaged in 
the domestic sugar industry” and to determine an amount 
that will provide “such supply of sugar as will be consumed 
at prices which will not be excessive to consumers and 
which will fairly and equitably maintain and protect the 
welfare of the domestic sugar industry” (Sec. 201) (italics 
supplied). The refiners are a part of the *‘ sugar industry. ’’ 

Regulation of the marketing of refined sugar from off¬ 
shore areas has been an integral part of sugar control legis¬ 
lation since its inception. The background of the legislation 
is not adequately indicated by a recital of the evils that 
afflicted the portion of the industry involved in the produc¬ 
tion of raw sugar. The remedy for those evils must be 
considered in the light of the impact of the remedy upon the 
refining part of the industry; and the congressional purpose 
to deal with the problems of the entire industry is clear 
from the explicit statement quoted above and from the regu¬ 
latory scheme adopted. Congress might have restricted its 
regulatory scheme to one designed to benefit only producers 
and consumers of sugar, ignoring the problems of the re¬ 
finers, hut it did not do so. It chose to adopt a more compre¬ 
hensive scheme that recognized the position of the refiners 
as an essential part of the domestic sugar industry, and that 
deals with their problems as well as with the problems of 
producers and consumers. 

B. The Status of Puerto Rico . 

Puerto Rico is an unincorporated territory of the United 
States—a territory that belongs to the United States but 
has not been incorporated as a part of the Union of States. 
The cases do not leave that point open to doubt. The dis¬ 
tinction between incorporated and unincorporated terri¬ 
tories was first announced and applied in Downes v. Bidwell, 
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182 U. S. 244, where the Court held that Puerto Rico is a 
territory not incorporated in the United States and there¬ 
fore not subject to the requirement that taxes be uniform 
throughout the United States. As recently as 1945, the Su¬ 
preme Court reaffirmed the holding. In Hooven & Allison 
Co. v. Evatt, 324 U. S. 652, 673-4, the Court said: 

“That our dependencies, acquired by cession as the 
result of our 'war with Spain, are territories belonging 
to, but not a part of, the Union of States under the 
Constitution, was long since established by a series of 
decisions in this Court beginning with The Insular Tax 
Cases in 1901; De Lima v. Bidwell, supra; Dooley v. 
United States, supra, 182 U. S. 222, Downes v. Bidwell, 
182 U. S. 244; Dooley v. United States, 183 U. S. 151; 
and see also Public Utility Commissioners v. Ynchausti 
& Co., 251 U. S. 401, 406-407; Balzac v. Porto Rico , 
supra. This status has ever since been maintained in 
the practical construction of the Constitution by all the 
agencies of our government in dealing with our insular 
possessions.” 

See also Balzac v. Porto Rico, 258 U. S. 298; Puerto Rico v. 
Shell Co., 302 U. S. 253,257; National Labor Relations Board 
v. Gonzalez Padin Co., 161 F. (2d) 353, 355 (C. A. 1); 
Buscaglia v. Ballester, 162 F. (2d) 805, 807 (C. A. 1); Wil¬ 
loughby on the Constitution, 2d ed., Chapters XXX and 
XXXI. 

When dealing with a territory, Congress has full, plenary, 
sovereign power, which stems from the territorial clause of 
the Constitution. Under this power Congress may legislate 
for the territories in any manner it considers wise and in 
the public interest. The public interest includes both the 
interest of the territory and the interest of the United States. 

The Government does not, of course, contend that the 
power of Congress over a territory is absolute and despotic. 
The Supreme Court pointed out in Downes v. Bidwell , 182 
U. S. 244, that the Constitution contains some provisions 
that are absolute withdrawals of power from Congress in 
favor of human liberty, and that in the exercise of a specif¬ 
ically granted power Congress may not transcend such 
limitations. These absolute prohibitions of power were not 
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identified, but it is a fair inference that they were intended 
to include the due process clause of the Fifth Amendment, 
which provides that no person shall be deprived of liberty 
or property without due process of law. 

The precise issue in the present case is whether Congress, 
in the exercise of its plenary power to govern a territory 6 
and to regulate its commerce, may regulate the economy of 
the territory differently from the economy of the United 
States, and in furtherance of its conception of sound public 
policy limit the importation into the United States of sugar 
refined in the territory. 

C. The Due Process Clause Does Not Preclude a Limita¬ 
tion on the Importation of Sugar from Puerto Rico and 
Other Offshore Areas That is Designed to Protect a Segment 
of the Domestic Refining Industry. 

It is beyond dispute that Congress has the power to limit 
the amount of goods that may be imported into the United 
States from a foreign country, or even to impose an absolute 
embargo upon such importation, whenever it believes the 
limitation or exclusion would be in the public interest. The 
power is derived from the authority to lay and collect taxes 
and import duties, and the power to regulate commerce with 
foreign nations (Art. I, §8). Buttfield v. Stranahcm, 192 
U. S. 470; HamptonS Co. v. United States, 276 U. S. 394. 

The authority of Congress to limit imports into the United 
States is not restricted to imports from foreign countries. 
It also extends to imports from the territories that are not 
incorporated in the United States. In Downes v. Bidwell, 182 


6 “It is no longer doubted that the United States may acquire 
territory by conquest or by treaty, and may govern it through the 
exercise of the power of Congress conferred by § 3 of Article IV of 
the Constitution ‘to dispose of and make all needful Rules and 
Regulations respecting the Territory or other Property belonging to 
the United States/ Dooley v. United States, supra, 183 U. S. at 
157; Dorr v. United States, 195 U. S. 138, 149; Balzac v. Porto 
Rico, supra, 305; Cincinnati Soap Co. v. United States, 301 U. S. 
308, 323.” Hooven & Allison Co. v. Evatt, 324 U. S. 652, 673-4. 
See also Mormon Church v. United States, 136 U. S. 1, 42; De Lima 
v. Bidwell, 182 U. S. 1, 196; United States v. McMillan, 165 U. S. 
504, 510; National Bank v. County of Yankton, 101 U. S. 129, 133. 
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(j. S. 244, the Court sustained the validity of a duty upon 
imports from Puerto Rico. That was the precise issue de¬ 
cided by the Court, and the holding was cited with approval 
in the recent case of Hooven & Allison Co. v. Evatt, 324 U. S. 
652, 674. In the latter case the Court, holding that goods 
shipped to the United States from the Philippines while they 
were still a territory were imports within the tax power of 
Congress and consequently were not subject to taxation by 
a state, pointed out that: 

“Congressional legislation governing trade relations 
of the United States with the Philippines • • • has 
often treated articles brought from the Philippines to 
the United States as imports (p. 678).” 

and that: 

“Our tariff laws in their practical operation have 
in general placed merchandise brought from the Phil¬ 
ippines into the United States in the same relationship 
to the constitutional taxing power of the national gov¬ 
ernment and the states as articles brought here from 
foreign countries (p. 678).” 

The Court concluded: 

“Congress is free, as in the case of the other imports, 
to regulate the flow of merchandise from the Philip¬ 
pines into the United States by the imposition of either 
customs duties or internal revenue taxes (p. 679).” 

In the light of this case, it is clear that Congress may 
limit or prohibit the importation of goods from a territory 
in the same manner and to the same extent that it may deal 
with goods coming from foreign countries. What Congress 
may do indirectly, by an exercise of the tax power, it may 
do directly, by an exercise of its plenary powers under the 
territorial and commerce powers. Cf. Butt field v. Sir ana- 
han, supra, at p. 492-493. 

It has long been settled that congressional limitation of 
imports into the United States for the purpose of encour¬ 
aging a domestic industry presents no due process prob¬ 
lem. Hampton & Co. v. United States, 276 U. S. 394, 411- 
412; Buttfield v. Stranahan, 192 U. S. 470, 493. 
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The principle is as applicable to imports from a territory 
as to imports from foreign countries. In Cincinnati Soap 
Co. v. United States, 301 U. S. 308, the Court sustained the 
validity of a tax imposed upon the first domestic processing 
of coconut oil imported from the Philippines. The validity 
of the tax was challenged on the ground that it was im¬ 
posed for the purpose of protecting industries in this coun¬ 
try from competition by industries in the territory. The 
contention was rejected by the Court in these words (p. 
320): 

1 ‘The tax itself, it is said, was imposed for the pur¬ 
pose of protecting certain industries in this country; 
and it is challenged on that ground. That Congress has 
power to levy a tax with the collateral purpose of 
thereby protecting the industries of the United States 
is no longer open to doubt. Hampton <& Co. v. United 
States, 276 U. S. 394, 411.” 

The Court also pointed out (p. 320) that Congress properly 
may balance the interests of the people in a territory 
against the interests of the people in the continental United 
States, and that the extent of the relief afforded to one or 
the other is a matter “not for judicial but for congres¬ 
sional consideration and determination.” 7 

Section 207 of the Sugar Act of 1948 limits the amount of 
refined sugar that may be imported from Puerto Rico and 
other offshore areas. The limitations are parts of the gen¬ 
eral quotas for the areas. The purpose and effect of the 
limitations are to make the balance of the general quotas 
available to the mainland refiners for processing, and thus 
distribute among the mainland and offshore refiners the 
opportunity to refine the limited quantity of sugar permit¬ 
ted to be marketed. The limitation in section 207 is closely 

7 “It is not improbable that a failure to exercise control over 
imports [into the United States] from the Philippines [while they 
were still a territory] would injuriously affect the industries of this 
country; and, on the other hand, an exercise of the power to tax 
imports might prove injurious to the people of the islands. Con¬ 
gress, in passing the legislation here under consideration, is not 
forbidden to balance these respective probabilities.” Cincinnati 
Soap Co. v. United States, 301 U. S. 308, 320. 
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analogous to a protective tariff designed to protect the 
mainland industry against unrestricted competition from 
foreign and territorial refiners. The validity of such legis¬ 
lation under the tax power would be clear, and the validity 
of the limitation in the Sugar Act under the territorial 
power, or commerce power, is equally clear. 

In addition to Downes v. Bidwell and Cincinnati Soap Co. 
v. United States, supra, which involved a regulation of 
commerce between territories and states by means of the 
tax power, there are other examples of valid congressional 
controls over such commerce that favor the residents of the 
one or the other area. Thus, Congress may deny to resi¬ 
dents of a territory rights given to residents of states to 
utilize foreign ships for the transportation of goods between 
points in the United States. Alaska v. Troy, 258 U. S. 101. 
Residents of territories were required by the statute under 
review to use domestic ships for that purpose even though 
foreign transportation might be available at lower rates. 
The legislation was assumed by the Court to discriminate 
against the residents of the territory. 

Congress may prohibit residents of one territory 
(Alaska) from importing into the territory intoxicating 
liquors, without imposing similar restrictions upon the resi¬ 
dents of the other territories or states. Endleman v. United 
States, 86 Fed. 456 (C. A. 9). 

Congress may by delegation to the Puerto Rican legisla¬ 
ture 8 prohibit the shipment from Puerto Rico to the conti¬ 
nental United States of distilled spirits in containers holding 
more than one gallon. Bacardi Corp. v. Domenech, 311U. S. 
150. The purpose of the legislation was to benefit the terri¬ 
torial distilling industry by requiring liquor to be bottled 
locally rather than exported in bulk for bottling in the 
states. The effect necessarily was to discriminate against 
the distilling industry in the states. When upholding the 
statute, the Supreme Court said that the legislature could 
“have absolutely interdicted • • • exportation from the 

8 "Both the territorial and federal laws * * * are creations 
emanating from the same sovereignty.” Puerto Rico v. Shell Co., 
302 U. S. 253, 264. 
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Island” (p. 168). The greater power to prohibit includes 
the lesser power to limit. 

It is immaterial from the standpoint of the due process 
clause whether the challenged legislation favors the resi¬ 
dents of the territory or the residents of the states. Legis¬ 
lation favoring the one group discriminates against the 
other, and if the due process clause does not prohibit dis¬ 
crimination in the one case it does not do so in the other. 
There is no significant difference between the validity of 
legislation prohibiting or limiting the shipment of distilled 
spirits from Puerto Rico to the states for the purpose of 
protecting the territorial distilling industry and legislation 
limiting the shipment of refined sugar from Puerto Rico to 
the states for the purpose of protecting the mainland refin¬ 
ing industry. 

D. The Statutory Limitation on the Direct-Consumption 
Portion of the Sugar Quota for Puerto Rico is Not an “In¬ 
valid\ Abridgment of the Liberty of Persons in Puerto Rico 
to and Within Their Trade.” 

The Government of Puerto Rico contends (Br. 19-27), that 
citizens of Puerto Rico are guaranteed the “ancient and 
established right of a trade,” and that section 207(b) of the 
Sugar Act of 1948 denies or abridges the liberty of persons 
in Puerto Rico to and within their trade without due process 
of law. Although the brief for Puerto Rico does not identify 
in words the liberty of trade that allegedly is abridged, 
Puerto Rico is presumably talking about the right of a per¬ 
son in Puerto Rico to engage in the business of refining and 
marketing sugar. 

Nothing in section 207(b) of the Act denies or abridges 
the right of any person in Puerto Rico to engage in the 
sugar business. It places no restriction on the right of any 
person to engage in the production of sugarcane. No re¬ 
striction is placed upon the right of any person to build a 
new refinery and engage in the business of refining sugar 
from sugarcane. There is no restriction on the right of an 
existing refinery to enlarge or expand its plant. And there 
is no restriction on the right of any refiner in Puerto Rico 
to market his sugar anywhere in the world, except in the 
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continental United States. If lie chooses to market his sugar 
in the continental United States, he must do so in accordance 
with a quota system that applies to all areas of supply for 
that market. A limitation of that character is not an abridg¬ 
ment of the ancient and established right of a person to a 
trade, as that concept has developed historically. 

The contention of Puerto Rico thus amounts to a con¬ 
tention that all persons in Puerto Rico have an ancient and 
established right to refine sugar from sugarcane grown on 
the island and to market the refined sugar in the continental 
United States. Apparently Puerto Rico recognizes that the 
right is subject to some limitation, because it concedes that 
the general quota prescribed by the Act limiting the total 
amount of Puerto Rican sugar, either raw or refined, that 
may be marketed in the continental United States is not an 
invalid abridgment of this “ancient and established right 
to a trade.” The general quota for Puerto Rico prior to 
adjustment is 910,000 short tons, and standing alone it fixes 
the maximum amount of refined sugar from Puerto Rico that 
may be marketed in the continental United States. Puerto 
Rico concedes that this limitation is valid; it contends only 
that the provisions of section 207(b) fixing a lower maxi¬ 
mum (126,033 short tons) for the amount of refined sugar 
that may be marketed is invalid. That is, a 910,000 ton limi¬ 
tation is not alleged to be an abridgment of the ancient right 
to a trade, but a 126,033 ton limitation is. 

When stated in these terms, it is apparent that the lengthy 
discussion in the Puerto Rican brief of the ancient and estab¬ 
lished right of citizens to their trade is confusing rather 
than helpful in a determination of the Constitutional validity 
of the legislative limitation. The issue is not one of free¬ 
dom to engage in a trade; such freedom concededly is subject 
to limitation. The issue is whether the due process clause 
precludes Congress from distinguishing between and im¬ 
posing different limitations upon the rights of all refiners 
of sugarcane grown in a territory, on the one hand, and the 
rights of all refiners of sugarcane grown in the states on the 
other hand, to market in the continental United States the 
sugar refined by them. A discussion of the general right 
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to engage in a trade contributes nothing to a resolution of 
the issue. 

It should be noted that the statutory limitations are not 
imposed upon the citizens or residents of either area. They 
limit the marketing of sugar produced from sugarcane or 
sugar beets grown in each area without regard to the status 
of the person who does the marketing. A citizen or anyone 
else residing in Puerto Rico and a citizen or resident of a 
state are subject to the same limitation when they refine in 
Puerto Rico sugarcane grown in that territory. For exam¬ 
ple, if a resident of Florida should build a sugar refinery in 
Puerto Rico, he would be subject to the same limitation on 
the marketing of refined sugar in the continental United 
States that applies to resident Puerto Ricans. Likewise, 
if a resident Puerto Rican should build a refinery in one 
of the states, he would be subject to the same limitation that 
applies to all other persons marketing sugar refined on the 
mainland. 

It should also be noted that the discussion of “ancient 
liberties’’ in the brief for Puerto Rico is in extremely gen¬ 
eral terms, and does not relate the right to engage in a 
trade to the precise issue involved. The brief does not 
particularize what is meant by the phrase “the right of a 
man to, and liberty within, his trade.” Assertedly, that 
right was recognized while Puerto Rico was governed by 
Spain. But what did the right include? Apparently it 
did not include the right to market territorial products in 
Spain without discrimination because the brief points out 
that such imports were subject to the imposition of pref¬ 
erential duties of long standing. The brief also asserts 
that citizens of Puerto Rico have acquired by grant from 
the United States the “right to a trade” that was evolved 
in English common law. Again, the pertinent inquiry is, 
what does the right include ? How does the right bear on 
the power of Congress to regulate trade between a terri¬ 
tory and a state? Those questions are not discussed or 
answered. Vague statements about the right to enter a 
trade of one’s choice, freedom of action within the trade, 
free access to an open market, ancient liberties, and inalien- 
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able liberties are assumed to apply to the facts of this 
case. That assumption is nowhere demonstrated. 

Each of the rights stated in these general terms is, in 
fact, subject to regulation and restriction. As a single 
example, the free access to an open market for agricultural 
producers is substantially restricted by the marketing 
quota provisions of the Agricultural Adjustment Act of 
1938, 52 Stat. 31, as amended, 7 U. S. C. 1281 et seq., which 
were sustained in Midford v. Smith, 307 U. S. 38 (1939), and 
in Wickard v. FUburn, 317 U. S. Ill (1942). None of the 
cases cited by Puerto Rioo in its discussion of this point 
has any bearing upon the validity of the type of restriction 
involved in the present case—a uniform restriction on 
the right of all persons to market in the continental United 
States sugar refined from sugarcane grown in the territory 
of Puerto Rico. 

E. The Record Does Not Show that the Direct-Consump¬ 
tion Portion of the Puerto Rican Quota is Discriminatory 
Within the Meaning of the Due Process Clause . 

Assuming, arguendo, that a regulation of commerce be¬ 
tween Puerto Rico and the states must not discriminate ar¬ 
bitrarily against the inhabitants of the island as a group, 
the record in this case shows no such discrimination. 

The authority of Congress to restrict by a quota system 
the shipment of agricultural commodities in interstate or 
foreign commerce in order to maintain a proper balance be¬ 
tween available supplies and the demands of consumers, 
and thereby minimize abnormal surpluses, shortages, and 
price fluctuations, is no longer open to controversy, pro¬ 
vided only that the restriction be not so discriminatory as 
to violate the due process clause. In the Agricultural Ad¬ 
justment Act of 1938, as amended, 52 Stat. 31, as amended, 
7 U. S. C. 1281 et seq., Congress restricted such shipments, 
and the validity of the legislation has been sustained by the 
Supreme Court as a permissible exercise of the commerce 
power. Mulford v. Smith, 307 U. S. 38; Wickard v. Filburn, 
317 U. S. 111. The purpose of the Sugar Act of 1948 is com¬ 
parable to that of the Agricultural Adjustment Act of 1938 
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in that it is designed to establish a proper balance between 
supply and demand, and the inclusion of both states and ter¬ 
ritories within the quota system presents no additional 
question insofar as the power of Congress is concerned. 
The territorial power is broader than the commerce power. 

A quota system by definition differentiates between geo¬ 
graphical areas and between individuals within those areas. 
Consequently, the mere imposition of quotas that are dif¬ 
ferent does not per se violate the due process clause. The 
appellants apparently recognize this fact, for they do not 
contend that the mere imposition of different general sugar 
quotas for the various areas of supply (500,000 short tons 
for the two states comprising the mainland cane sugar area, 
1,800,000 short tons for the states (approximately 20) com¬ 
prising the domestic beet sugar area, and 910,000 short tons 
for Puerto Rico) is discriminatory on its face. Hence, in or¬ 
der to sustain their contention the appellants must demon¬ 
strate affirmatively the discriminatory nature of the quotas. 
This they have failed to do. 

The only evidence of discrimination relied upon by the ap¬ 
pellants consists of statements by various executive officials 
and by members of Congress opposing the legislation when 
the sugar legislation was under consideration. Those state¬ 
ments characterized the direct-consumption portion of the 
quota for Puerto Rico as “discriminatory.” They are of 
no significance in this proceeding, however, because they are 
mere individual predictions of the effect the proposed legis¬ 
lation would have if enacted into law, and are not evidence 
of the actual effect of the statute when applied to the facts 
of this particular case. As the Court said in Downs v. Bid- 
well , 182 U. S. 244, 254: 

“The arguments of individual legislators are no 
proper subject for judicial comment. They are so often 
influenced by personal or political considerations, or 
by the assumed necessities of the situation, that they 
can hardly be considered even as the deliberate views of 
the persons who make them, much less as dictating the 
construction to be put upon the Constitution by the 
courts.” 






32 


Aside from the wisdom of the legislation, it is submitted 
that the limitation on the direct-consumption portion of 
the sugar quota for Puerto Rico has a reasonable historical 
basis. The Act is designed simply to preserve the pattern 
of marketing which prevailed when sugar control legisla¬ 
tion was first adopted. Prior to the adoption of sugar con¬ 
trol legislation, all sugar refined from sugarcane grown 
in mainland areas of supply was refined in those areas. 
Moreover, most of the sugar imported from offshore areas 
was imported in raw form and further refined on the main¬ 
land before being marketed to consumers. When Congress 
first adopted sugar control legislation, it provided for a 
quota system that would preserve that pattern of market¬ 
ing. Under the Jones-Costigan Act of 1934, 48 Stat. 670, 
7 U. S. C. 608(a), 609, 611, the Puerto Rican direct consump¬ 
tion sugar quota was fixed at a figure equal to the largest 
quanitv of direct-consumption sugar shipped from Puerto 
Rico to the United States during any one of the preceding 
three years. The same standard was used for determining 
the refined sugar quotas for the other territories and pos¬ 
sessions. The amount of the refined sugar quota for Puerto 
Rico according to that standard was computed to be 126,- 
033 short tons, raw value. 9 No direct-consumption limita¬ 
tion was placed on the quotas for the two areas on the main¬ 
land because none was needed. The refining of the raw sugar 
produced in the mainland cane area is always done by main¬ 
land refiners, and sugar from the domestic beet sugar area 
is produced in a single process, with no intervening “raw” 
stage as in the processing of sugarcane. 

Thus, the direct-consumption sugar quotas first estab¬ 
lished under the 1934 legislation were designed to maintain 
the status quo between the refiners in Puerto Rico and the 
refiners in the states. The Puerto Rican refiners were al¬ 
lowed to refine and send to the continental United States 
the maximum amount of direct-consumption sugar they 


9 General Sugar Quota Regulations, Series 1, p. 4, June 9, 1934; 
General Sugar Quota Regulations, Series 2, Revision 1, p. 4, 
August 17, 1935. 
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had previously shipped, and the continental refiners were 
allowed to refine the remainder of the Puerto Rican raw 
sugar shipped to the states and all cane sugar 10 produced 
in the states, as they had done prior to the passage of the 
legislation. Quotas computed in that manner were not ar¬ 
bitrary and discriminatory. 

The same limitations on direct-consumption sugar were 
continued in succeeding legislation, and they are included 
in the present Act. Congress has thereby maintained the 
status of the Puerto Rican refiners that existed immediately 
prior to 1934. 

Although the Sugar Act does not limit the portions of the 
quotas for the two continental areas that may be marketed 
in the form of direct-consumption sugar, the general quotas 
are as much a limitation upon the mainland refiners as the 
Puerto Rican direct-consumption quota is a limitation upon 
the Puerto Rican refiners. The general quotas for the main¬ 
land areas, and for all other areas of supply, restrict the 
total sources of supply of raw sugar that are available to 
the mainland refiners for domestic consumption. They may 
not refine raw sugar from non-quota areas and market it 
in the United States, and they may not market over-quota 
sugar from a quota area. After they have exhausted the 
raw sugar supplies available to them under the general 
quotas prescribed by the Act, they may not acquire any 
more sugar for domestic consumption. Thus, the main¬ 
land refiners are restricted by the limitations imposed upon 
their sources of supply, while the Puerto Rican refiners are 
restricted by the limitation upon the amount of direct-con¬ 
sumption sugar they may ship. 11 


10 Because of the method of processing sugar beets, none of the 
beets from the beet sugar area are an available source of supply 
for the continental refiners of sugarcane. 

11 This effect was recognized and discussed at the Congressional 
Hearings on the bill that became the Sugar Act of 1937. Hearings 
before Senate Committee on Finance, 75th Cong., 1st Sess., on 
H. R. 7667, p. 75: “There is a quota on continental refining 
because the quota law says that all persons who want to refine 
sugar on the continent can buy only a certain amount of raw sugar. 
That just as effectively imposes a refining quota upon the con- 
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The limitation upon the mainland refiners’ sources of 
supply is a flexible one which increases or decreases in ac¬ 
cordance with the Secretary’s determination of consumer 
needs. If those needs increase, the general quota for Cuba 
(which has the major residual quota) increases and the 
quantity of raw sugar available to the mainland refiners is 
thereby increased. Conversely, if consumers’ needs de¬ 
crease, the quota for Cuba decreases and the refiners’ 
sources of supply decrease. The Puerto Rican refiners, how¬ 
ever, are not affected by this factor because they are given 
the right to market in the states the 126,033 short tons pre¬ 
scribed by the Act regardless of the total consumers’ needs 
determined by the Secretary. 

In actual experience, the restriction on the mainland re¬ 
finers has been more severe than the restriction on the 
Puerto Rican refiners. Under the present Act and its prede¬ 
cessors, the Puerto Rican refiners have been authorized to 
market in the continental United States a maximum of 
126,033 short tons, raw value, of direct-consumption sugar 
each year. That is the largest quantity ever marketed by 
them, and the record was established in the year 1933. In 
the preceding four years the quantity marketed ranged from 
64,000 tons to 103,000 tons, and in 1934 the quantity dropped 
to 105,000 tons. In contrast, the largest quantity of re¬ 
fined sugar distributed in the continental United States by 
the mainland refiners in the years immediately prior to the 
enactment of quota legislation was 5,356,000 tons, in 1929. 
See Appendix A. That quantity was 76.9 percent of the 
total quantity distributed. During the depression years 
when total distribution declined, the quantity distributed 
by the mainland refiners fell to 4,020,000 tons in 1933, or 
63.6 percent of the total quantity distributed. During each 
of the years when quotas were in effect under the Jones- 
Costigan Act and the Sugar Act of 1937, 12 with one excep- 

tinent as would a specific sentence saying literally that the total 
refined sugar output of the continent shall not exceed so many tons 
raw value, or a stated percentage of total consumption.” 

12 Quotas were in effect from 1935 to 1941, inclusive, except 
during the periods September 11, 1939 to December 31, 1939, and 
February 29, 1940 to October 15, 1940. 
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tion, the mainland refiners distributed less than the quan¬ 
tity distributed in the pre-quota year 1929. The excep¬ 
tion was the year 1941, preceding this country’s entry into 
the war, when the total distribution of sugar reached the 
unusually high figure of 8,069,000 tons. In 1948, when quotas 
were again imposed after the war, they distributed 5,077,- 
000 tons, which was 69.1 percent of the total, and under the 
1949 quotas as revised on June 10, 1949, they will be able 
to obtain no more than approximately 4,950,000 tons, or 
68.3 percent of the total, which is still below the quantity 
they distributed in 1929 and 1930. Thus, while the Puerto 
Rican refiners have been authorized to refine and market 
in the continental United States as much sugar as they mar¬ 
keted in their peak pre-quota year, the residual supplies of 
raw sugar available to the mainland refiners under the quota 
legislation have not been large enough to permit them to 
market a quantity equal to the quantity marketed by them 
in their peak pre-quota year. 

The challenge of the appellants and the government of 
Puerto Rico is in reality directed to the wisdom of section 
207 (b) of the Sugar Act of 1948 rather than to the power of 
Congress to enact it, and their contentions should properly 
be addressed to Congress rather than to this court. If the 
congressional power exists, the motives for its exercise are 
not subject to judicial cognizance. Hampton & Co. v. United 
States, 276 U. S. 394 (1928); Chicago, B. <& Q. R. R. Co. v. 
Mcguire, 219 U. S. 549, 569 (1911); Nebhia v. New York, 291 
U. S. 502, 537 (1934). 

CONCLUSION 

It is respectfully submitted that the order of the Secre¬ 
tary of Agriculture should be affirmed. 

J. Stephen Doyle, Jr., 

Neil Brooks, 

Special Assistants to the 
Attorney General; 

Lewis A. Sigler, 

Assistant Associate Solicitor, 
United States Department 
of Agriculture. 
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APPENDIX A 

Sugar Distribution in Continental U. S. and Shipments op Puerto Rican 
Refined Sugar to the Continental U. S. in Years Prior to the Adoption 
of Sugar Quota Legislation, Compared with Experience in Years When 

Quotas Were in Effect 
(1,000 short tons, raw value) 


Puerto Rican Ship- 
Distribution 1 ments and Entries 



Mainland Refiners 

All Others 

Total 

— Refined Sugar to Con¬ 
tinental United States 1 * * 

Year 

1,000 

Per- 

1.000 

1,000 

Fiscal 

1,000 


Tons 

cent 

Tons 

Tons 

Year 

Tons 

1929. 

5,356 

76.9 

1,608 

6,964 

1929-30 

64 

1930. 

5,032 

75.0 

1,678 

6,710 

1930-31 

90 

1931. 

4,592 

70.0 

1,969 

6,561 

1931-32 

103 

1932. 

4,129 

66.1 

2,119 

6,248 

1932-33 

102 

1933. 

4,020 

63.6 

2,296 

6,316 

1933-34 

127 

1934. 

4,120 

64.9 

2,229 

6,349 

1934-35 

105 

1935. 

4,455 

67.2 

2,179 

6,634 

Calendar year 
1935 

123 

1936. 

4,465 

66.6 

2,241 

6,706 

1936 

118 

1937. 

4,655 

69.8 

2,016 

6,671 

1937 

122 

1938. 

4,540 

68.3 

2,103 

6,643 

1938 

123 

1939. 

4,343 

63.2 

2,525 

6,868 

1939 

139* 

1940. 

4,548 

66.0 

2,343 

6,891 

1940 

171 4 

1941. 

5,456 

67.6 

2,613 

8,069 

1941 

121 

1948. 

5,077 

69.1 

2,266 

7,343 

1948 

122 

1949 ». ... 

4,950 

68.3 

2,300 

7,250 

1949 

126 


1 Data for 1929 to 1933 from Tariff Commission Report to the President on 
Sugar, No. 73, Second Series, Table 14, page 165, converted to raw basis using 
107 pounds of raw sugar as equivalent to 100 pounds of refined sugar. Data for 
1934 to 1941, and for 1948 to 1949, from official reports of the Sugar Branch, 
U. S. Department of Agriculture, converted to raw value. 

* Fiscal year data from Annual Book of Statistics of Puerto Rico 1946-47 
converted to raw value; these figures appear to include turbinado sugar. Cal¬ 
endar year data from Official Statistics, Sugar Branch, PMA, U. S. Department 
of Agriculture. 

1 Quotas suspended September 11, 1939 to December 31, 1939. 

4 No quota restrictions February 29, 1940 to October 15, 1940. 

* Estimated on basis of 1949 quotas after reallocation on June 10, 1949, of 
beet sugar deficit of 200,000 tons, assuming that 100,000 tons of mainland cane 
sugar will be distributed as direct-consumption raw sugar. The quantity of 
such sugar so distributed in 1948 was 97,000 tons. 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit. 


No. 10,232. 

Central Roig Refining Company and Western Sugar 
Refining Company, Appellants, 

and 

The Government of Puerto Rico, Intervenor, 

v. 

Secretary of Agriculture, Appellee, 

and 

Porto Rican American Sugar Refinery, Inc., Intervenor, 

and 

The American Sugar Refining Company, Godchaux Su¬ 
gars, Inc., Henderson Sugar Refinery, Inc., Imperial 
Sugar Company, Inland Sugar Company, the National 
Sugar Refining Company, Refined Syrups and Sugars, 
Inc., Revere Sugar Refinery, Savannah Sugar Refin¬ 
ing Corporation, and Western Sugar Refinery, 

Intervenors. 


Appeal From an Order of the Secretary of Agriculture and 
Petition to Review the Order. 


BRIEF FOR PORTO RICAN AMERICAN SUGAR 
REFINERY, INC., INTERVENOR. 


I. INTRODUCTORY STATEMENT. 

On April 5, 1949, the Secretary of Agriculture issued an 
order allocating among Puerto Rican producers the direct- 
consumption portion of the sugar quota which may be mar- 
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keted in the continental United States during 1949 (14 F. R. 
1567-70; Joint App. 66-78). This order was promulgated 
under authority of Section 205 of the Sugar Act of 1948 
(61 Stat. 922-33, 7 U. S. C., Supp. II, §§1100-1160). Appel¬ 
lants, Puerto Rican sugar refiners, are appealing the order. 

Porto Rican American Sugar Refinery, Inc. (referred to 
throughout this brief as “Porto Rican American” or “in- 
tervenor”), refines cane sugar in Puerto Rico. Its product, 
which has the trade name of “Snowwhite,” has been mar¬ 
keted by intervenor in the continental United States since 
1926. The 1949 continental United States marketing allot¬ 
ment for Porto Rican American is 75,670 short tons, raw 
value. 

As an allottee under the 1949 Order and in accordance 
with Section 205(c) of the Sugar Act of 1948, Porto Rican 
American received a copy of appellants’ Notice of Appeal 
and Petition for Review and became an intervenor by serv¬ 
ing and filing within the statutory time limit a Notice of 
Intention To Intervene supported by Verified Statement 
showing the nature of its interest 

n. STATEMENT OF INTERVENOR’S POSITION 

In order to clarify intervenor’s position with respect to 
the 1949 Order, it is necessary to refer to the facts sur¬ 
rounding Order 18, the Secretary’s allotment of the direct- 
consumption portion of the 1948 quota (13 F. R. 310-13). 
At the time that order was issued the Secretary inter¬ 
preted the basic requirement of the Sugar Act of 1948 to be 
that he reach a “fair, efficient, and equitable distribution,” 
and that this end should be achieved through consideration 
of the broad standards set forth in the Act. Accordingly, 
he considered “past marketings,” and to reach a fair result 
excluded the abnormal and even chaotic war years of 1942 
through 1947. He considered “ability to market,” meas¬ 
uring it by each refiner’s best marketings in a single year 
during the period 1935 through 1947, and to insure that the 
result was fair and realistic he compared each refiner’s 
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marketings in the year chosen as a measure with its current 
plant capacity. He considered also “proportionate shares,” 
but determined that this standard was inapplicable. He 
arrived at a final result by weighting “ability to market” 
and “past marketings” fifty percent each and “propor¬ 
tionate shares” zero. Central Roig Refining Company and 
Western Sugar Refining Company appealed to this Court to 
invalidate Order 18. Porto Rican American believed that the 
allotment which it received under the order represented the 
very minimum to which, as a matter of fairness, it was en¬ 
titled; but all things considered, Porto Rican American 
agreed that Order 18 resulted from a reasonable application 
of the Sugar Act, and in Central Roig Refining Company 
and Western Sugar Refining Company, et al. v. Secretary 
of Agriculture, et al., 171 F. 2d 1016 (App. H. C. 1948) 
(hereinafter referred to as the First Roig and Western 
Case ) it intervened in support of the validity of Order 18. 

This Court held that the Secretary had misinterpreted 
the Act. It stated that, while actual performance might 
be preferable to plant capacity as a measure of “ability to 
market,” if past performance is used the only permissible 
period to be considered is the year immediately preceding 
the allotment. “Past marketings,” this Court said, “plainly 
includes marketings within the last half-dozen years or at 
least the more recent of them.” Finally, it determined 
that the measure of “proportionate shares” must be given 
a weighting greater than zero, although it laid down no 
rule as to the manner in which this measure should be ascer¬ 
tained and applied. In view of these statements, the clear 
implication of the decision is that, in this Court’s judgment, 
these rules must be applied as a matter of law despite any 
abnormalities which may be present. 

Both the Secretary and intervenor, believing that Order 
18 represented a reasonable interpretation of the Sugar 
Act of 1948, and was therefore legal, petitioned for certio¬ 
rari. The petitions were granted, and the case is now pend¬ 
ing before the Supreme Court. 
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It can readily be appreciated that the Secretary, in pre¬ 
paring the 1949 Order, was faced with a difficult and 
Uni que situation. This Court has rendered an opinion 
with which the Secretary disagreed. He was not, and is 
not now, bound by that decision. The mandate of this 
Court was stayed during application for certiorari, and the 
granting of the application has since extended the stay. 
Until the Supreme Court renders its decision there can be 
no final judgment as to the interpretation of the Sugar Act 
or the status of Order 18. Assuming that this Court’s 
judgment is eventually affirmed, the Secretary is in the 
meantime not legally bound to follow it. Nevertheless, at 
the 1949 Hearing it became clear that the Secretary in¬ 
tended to interpret the Sugar Act in accordance with this 
Court’s decision (Joint App. 7-12). Intervenor objected 
strongly, urging the Secretary to allot the 1949 quota ac¬ 
cording to those principles of fairness and equity which had 
governed Order 18 (Joint App. 47-48). Such an act on the 
part of the Secretary would not have evidenced disrespect 
of the judiciary or defiance of a final judgment; it would 
merely have indicated, as did the petition for certiorari, a 
conviction that Order 18 will ultimately be upheld by the 
Supreme Court. 

The Secretary rejected intervenor’s suggestions in hand¬ 
ing down the final 1949 allotment Order. He refused to adopt 
the methods proposed by intervenor for the measurement 
of “past marketings” and “proportionate shares.” Since 
Order 18 was considered fair and equitable, it was and is 
difficult to understand how the 1949 Order, which reduced 
intervenor from its initial 1948 allotment by more than 
3,500 tons, could also be fair and equitable. Furthermore, 
all other Puerto Rican refiners were given substantially 
larger allotments than they received in Order 18: e.g., Roig 
was increased by 34 percent, Western by 39.8 percent, as 
against a decrease for intervenor of 4.5 percent. This es¬ 
tablished a clear pattern. If the 1949 formula were to be 
applied in subsequent years, the result would be that inter- 
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venor’s allotment would decrease each year, while the allot¬ 
ments of other refiners would continue to grow larger. Such 
a result would follow even though intervenor marketed 
every ton of its quota each year; in other words, a repeti¬ 
tion of the 1949 formula over a period of years would 
prove increasingly detrimental to intervenor, and inter¬ 
venor wmuld be powerless to prevent the decline. Inter¬ 
venor has been able to find nothing in the Sugar Act to 
indicate that Congress intended the Secretary to create 
artificial trends of this nature by consistently favoring 
some refiners to the detriment of others. 

However, intervenor continues to believe that the Secre¬ 
tary has considerable discretion under the Act to deter¬ 
mine whether the results lie within the bounds of reason¬ 
ableness. Despite its wholehearted dissatisfaction with 
wdiat it considers an order patently against its interests, 
intervenor concedes that the results are not so clearly un¬ 
reasonable as to render the order invalid as a matter of 
law. It realizes also that the Secretary has chosen to fol¬ 
low the construction placed upon the statute by this Court. 
And since it believes that the Secretary has reached his re¬ 
sults by acting strictly within the limits of that construc¬ 
tion, intervenor has entered this case to oppose appellants 
in their efforts to replace the 1949 Order with one which 
would result in completely unreasonable discrimination 
against intervenor. Intervenor’s brief will he confined to 
the question of the validity of the 1949 Sugar Order. 

IIL STATUTE INVOLVED. 

The pertinent sections of the Sugar Act of 1948 are set 
forth in the Appendix to Appellants ’ Brief. 

IV. STATEMENT OF POINT. 

The Secretary’s allotment of the 1949 direct-consumption 
portion of the Puerto Rican sugar quota is in accordance 
with the Sugar Act of 1948 as interpreted by this Court, 
and should be affirmed. 
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V. SUMMARY OF ARGUMENT. 

In allotting the 1949 direct-consumption portion of the 
sugar quota among Puerto Rican refiners under Section 
205(a) of the Sugar Act of 1948, the Secretary abided care¬ 
fully by this Court’s construction of that section in the 
First Roig and Western Case. He employed this Court’s 
definitions of “past marketings” and “ability to market,” 
and his measure of “proportionate shares” was reason¬ 
able and consistent with this Court’s opinion. The 1949 
Order is therefore valid. 

VI. ARGUMENT. 

A. 1948 Marketings Were Not Illegal 

In order to follow the formula advanced by this Court it 
was necessary for the Secretary to consider marketings in 
1948. Virtually all of appellants’ arguments are directed 
to the complaint that these marketings should not have 
been considered because they were “illegal.” This descrip¬ 
tion is a conclusion of law wholly unwarranted by the facts. 
Until there is a final determination by the Supreme Court 
of the status of Order 18, it is not invalid. And if the deci¬ 
sion of this Court is ultimately upheld, it does not follow 
that a stigma of illegality attaches to 1948 marketings. 
This Court reversed the Secretary’s decision because it 
disagreed with the method followed. At no point did it 
condemn the results. The methods employed by an ad¬ 
ministrator must be carefully distinguished from the re¬ 
sults which he thereby achieves. Thus, in Securities and 
Exchange Commission v. Chenery Corporation, 318 U. S. 
80 (1943), the Supreme Court held invalid an order of the 
Securities and Exchange Commission because the method 
used by the Commission was in excess of its statutory au¬ 
thority. The Commission then reexamined the problem, 
employed different reasoning, and reached exactly the same 
result as before. This time, in Securities and Exchange 
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Commission v. Chenery Corporation, 332 U. S. 194 (1947), 
the order was upheld. 

At the 1949 Hearing the Presiding Officer stated to coun¬ 
sel for appellants that it had not “been judicially deter¬ 
mined that any marketings . . . were illegal” (Transcript 
of 1949 Hearing, R. 60). Since the term “illegal” carries 
with it clear connotations of wrongdoing, its use in this 
case can serve only to color the real issues and to obscure 
the truth. It will prove more fruitful to examine care¬ 
fully the 1949 Order to determine whether or not it repre¬ 
sents a good faith attempt to comply with the First Roig 
and Western Case. 

B. The Secretary Applied “Past Marketings” in Con¬ 
formity With the Decision of This Court. 

In the First Roig and Western Case, this Court defined 
“past marketings” as follows: 

“. . . ‘Past marketings,’ as that term is used in the 
Act, plainly includes marketings within the last half- 
dozen years or at least the more recent of them. It 
is doubtful whether the term includes anything else 
.... In excluding the six years 1942-1947 the order 
fails to comply with the Act.” 

Accordingly, the order allotting the direct-consumption 
portion of the 1949 quota complied to the letter with the 
above interpretation. The Secretary measured “past mar¬ 
ketings” by each refiner’s average marketings during the 
preceding six years, 1943 through 1948 (Joint App. 74, 75, 
76). 

Appellants argue that marketings for 1948 should have 
been recomputed, or, in the alternative, that they should 
have been ignored (Appellants’ Brief 14-15). These pro¬ 
posals spring from the assumption that the actual 1948 
marketings were illegal. As has been shown, that assump¬ 
tion is erroneous. As a matter of law, it is even doubtful 
whether the Secretary has the authority to recompute 1948 
marketings. Through successive orders of this court (De¬ 
cember 22, 1948; January 7, 1949; February 4, 1949) its 
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mandate in the First Roig and Western Case was stayed, 
and on April 25, 1949, the Supreme Court granted certio¬ 
rari. The result of this action was clearly stated by a fed¬ 
eral court many years ago: 

“. . . The effect of a certiorari, when awarded in a 
cause decided by the circuit court of appeals, is to sus¬ 
pend any action that that court may take, or any action 

i that might be taken- by the trial court in obedience to 
the mandate of the circuit court of appeals after the 
certiorari is awarded ....” Louisville, N. A . <& C. Ry. 
Co. v. Louisville Trust Co., 78 Fed. 659, 663 (Dist. Ct. 
Ky., 1897); see also Wasket v. Hammer, 179 Fed. 273 
(C. C. A. 9th, 1910); Staffords v. King, 90 Fed. 136 
(C. C. A. 4th, 1898). 

Since procedurally the Secretary is in the position nor¬ 
mally occupied by the trial court, the stay of mandate would 
be meaningless if he were to alter the 1948 allotment. 

Assuming, arguendo, its legal permissibility, there re¬ 
mains an insuperable objection to the proposal for recom¬ 
putation. It is impossible to say what formula the Sec¬ 
retary would have employed had he chosen a formula dif¬ 
ferent from that which was actually used. Consequently, 
it is impossible to justify any allotment figures for 1948 
other than those actually resulting from Order 18. Cer¬ 
tainly the First Roig and Western Case did not go so far 
as to limit the Secretary to a single formula. He could 
have measured “past marketings’’ by the preceding two, 
three, four, five, or six years. Presumably he could have 
measured “ability to market” by plant capacity. Several 
methods of measuring “proportionate shares” could have 
been devised. And he remained sole judge of the weighting 
to be given each factor. 

In support of their proposal, appellants cite Commis¬ 
sioner v. Disston, 325 U. S. 442, 449 (1945) and Virginian 
Hotel Corp. v. Helvering, 319 U. S. 523 (1943), which were 
tax cases. In both of these not only was the illegality of 
earlier actions by the taxpayers involved clearly estab- 
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listed, but a precise mathematical recalculation was pos¬ 
sible. The instant case does not involve mere addition, 
subtraction, and multiplication, as did the cases cited; this 
would be true only if the limitations of the First Roig and 
Western Case are much more narrow and rigid than has 
been realized by any of the parties involved. It is submitted 
that under that case the Secretary remains responsible for 
exercising expert judgment in the weighting of factors and 
the evaluating of conflicting interests; he remains a skilled 
administrator to whom Congress has entrusted important 
decisions under the Sugar Act of 1948. 

The impracticability of appellants’ ex post facto attempt 
to construct new marketing figures for 194S and to base 
subsequent allotments upon the hypothetical results thus 
obtained is clear when it is realized that not only 1948 but 
each of the past six or seven years has been characterized 
by unusual or unnatural obstacles placed in the way of one 
or more Puerto Rican sugar refiners. For example, one 
might logically argue that if a recomputation of 1948 mar¬ 
ketings is attempted, a similar attempt should be made with 
respect to the figures for 1947, in which year intervenor’s 
marketings in the continental United States were drastically 
restricted by Commodity Credit Corporation. Following 
appellants’ thesis, intervenor’s marketings for that year 
should be increased to reflect the direct-consumption sugar 
which it would otherwise have marketed. On this basis 
it would be possible tb justify “adjustments” of market¬ 
ings for each of the war years, since they affected Puerto 
Rican refiners in varying degrees. The problems presented 
to the Secretary by the Sugar Act of 1948 are sufficiently 
complex without adding to his burden the almost insur¬ 
mountable task of recalculating marketings for years which 
have passed into history. 

Furthermore, since appellants’ proposals would alter or 
ignore 1948 marketings, they would be inconsistent with 
the measure as construed by this Court. “Past marketings” 
is included among the statutory standards because it gives 
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a historical picture of each refiner’s marketings in the con¬ 
tinental United States. In the First Roig and Western 
Case, the Secretary stated his belief that the history should 
include only normal years, since marketings during years 
of economic disruption would tend to produce a distorted 
pattern. In allotting the 1949 quota, however, he attempted 
to follow this Court’s interpretation of the standard— 
namely, that marketings during the immediately preceding 
six years (or at least the more recent of them) should be 
used as a measure without regard to their normality or 
abnormality since they are, after all, part of each refiner’s 
history. For appellants to argue now that, under different 
circumstances, marketings for any year might have been 
different than they were, is merely to rephrase the argu¬ 
ments presented by intervenor in the First Roig and West¬ 
ern Case —arguments which were emphatically rejected by 
this Court. If it is true that the figures for 1948 are not so 
large for some refiners as they might have been had no 
restrictions existed, it is true also that governmental con¬ 
trols during the war years had precisely the same effect. 
Reference has already been made to the restrictions placed 
upon intervenor in 1947 by Commodity Credit Corporation. 
At the 1948 Hearing which preceded Order 18 it was testi¬ 
fied that in 1944,1945, 1946, and 1947 the Corporation con¬ 
trolled the supply of raw sugar which each refiner could 
refine and market in the United States (Transcript of 1948 
Hearing, R. 318-19, 404-05). At the 1949 Hearing, it was 
again testified that in 1947 intervenor’s refinings and mar¬ 
ketings were thereby restricted to 60,830 tons although it had 
requested to be allowed to refine and market at least 85,000 
tons (Joint App. 49), and there was a total absence of evi¬ 
dence that any other refiner received similar cut-backs. Many 
other unusual circumstances disrupted marketing patterns 
during the war years, and all were set forth in the 1948 
Hearing. Yet these years were deemed by this Court to be 
suitable as the basis for an average with which to measure 
“past marketings.” Given this premise, it is difficult to 
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understand why marketing’s for 1948 are not also suitable. 

Although the Secretary followed this Court’s sugges¬ 
tions, appellants raise the unfounded charge that his true 
purpose was to give intervenor unduly preferential treat¬ 
ment (Appellants’ Brief 10). The formula itself provides 
the best answer to this accusation. The 1943-1947 period 
which was used to determine “past marketings” included 
five out of intervenor’s six lowest years, including its poor¬ 
est year, 1944 (Transcript of 1948 Hearing, Ex. 1, R. 613). 
As a result, the allotment for intervenor is based in large 
part upon years in which adversities occasioned by the war 
had a great effect upon intervenor’s marketings (Tran¬ 
script of 1948 Hearing, R. 398-408, 440, 470-71, 482-83) 
while other refiners did not experience such difficulties 
(Transcript of 1948 Hearing, R. 364-69). This scarcely con¬ 
stitutes evidence of favoritism; indeed, at the 1949 Hearing 
intervenor strongly objected to the inclusion of wartime 
years (Joint App. 47-48). Furthermore, as has already 
been shown in the Statement of Intervenor’s Position, con¬ 
tinued application of the formula would result in a con¬ 
stantly decreasing allotment to intervenor (supra at pp.4f). 

Nevertheless, the issue in the instant case is not whether 
any one refiner is satisfied with the results, but rather 
whether appellants are correct in their contention that the 
Secretary’s determination did not follow the decision of 
this Court. The period 1943 through 1948 contains years 
which each refiner believes did not, for various reasons, 
represent that refiner at its best or accurately reflect its 
achievements. But these years, averaged, do undeniably 
present a picture of each refiner’s actual history during 
the past six years, and in accordance with this Court’s 
opinion, they constitute a proper measure of “past mar¬ 
ketings.” 
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C. The Secretary Applied “Ability To Market” in Con¬ 
formity With the Decision of This Court. 

In the First Roig and Western Case this Court stated: 

“ ...But since the ability to be measured is current 
ability, if performance is to be the measure it must be 
current performance.” 

Other language in the opinion makes it clear that this 
Court was in fact referring to performance in the year 
immediately preceding the allotment. Thus this Court in¬ 
dicated that marketings in the continental United States in 
1947 should be used as the measure of “ability to market” 
in 1948. In alloting the 1949 quota the Secretary therefore 
employed marketings in 1948 to measure ability in 1949. 

Appellants argue (Appellants’ Brief 14-15) that either 
marketings for 1948 should have been recomputed or they 
should have been ignored and the figures for 1947 used in¬ 
stead. The impossibility of following the former proposal 
has already been demonstrated with respect to “past mar¬ 
ketings.” As for the latter, appellants’ suggestion would 
credit intervenor with an ability to market 60,911 tons—its 
1947 marketings—despite its actual marketings in 1948 of 
81,937 tons (Joint App. 55, 76). Regardless of whether ap¬ 
pellants approve or disapprove of the circumstances which 
led to intervenor’s performance in 1948, the fact that inter¬ 
venor did market 81,937 tons during the calendar year 
immediately preceding the 1949 allotment is a matter of 
record, and it cannot seriously be argued that intervenor 
did not have the ability to achieve this result. Indeed, it 
would have been unreasonable had the Secretary measured 
intervenor’s ability by any lesser figure. 

Furthermore, had the Secretary followed appellants’ 
suggestion and chosen as a measure for any refiner its 
marketings in a year other than that immediately preceding 
the present year, the rationale of the First Roig and West¬ 
ern Case would have been ignored. The basis of this Court’s 
recommendations seems clearly to have been that proximity 
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in time is so important that it outweighs all other consider¬ 
ations in the computation of ‘‘ability to market.’ 7 That is, 
the immediately preceding year should always be used as 
a measure because the closeness in time results in the mea¬ 
sure’s having the greatest possible relationship to current 
conditions. Any irregularities which occurred in that year, 
regardless of the importance which individual refiners 
might attach to them, were considered irrelevant. By the 
same token, the fact that some refiners marketed less in 
1948 than they had marketed in an earlier year is irrelevant 
to an allotment of the 1949 quota. If, as appellants sug¬ 
gest, the Secretary is authorized to disregard 1948 and to 
go back to 1947, Western’s peak year insofar as marketings 
in this country are concerned, should he not logically look 
back to the peak years of other refiners—to 1940 as the 
measure of Roig’s ability, to 1939 as the measure of Cen¬ 
tral Guanica’s, and to 1936 as the measure of San Fran¬ 
cisco’s? The same principle applies to all these cases. 
Yet this was the very practice which was condemned by 
this Court. The Secretary’s argument in 1948 was that the 
failure of a refiner to reach its maximum marketings during 
a year of governmental controls or wartime dislocations 
did not necessarily indicate an actual diminution in market¬ 
ing ability. This Court rejected that argument with these 
words: 

“... Performance in the 12 years before 1947 has noth¬ 
ing to do with ability to market in 1948. The Secre¬ 
tary’s argument undertakes to equate each refiner’s 
ability to market with the right to market that the Sec¬ 
retary thinks the refiner ought, as a matter of fairness, 
to have. By requiring the Secretary to take into con¬ 
sideration ability to market, Congress foreclosed the 
question whether wartime dislocations made it unfair 
to do so.” 

Since the 1949 allocations were made under the authority 
of the same Act, it stands to reason that Congress must 
similarly have foreclosed the Secretary from considering 
any but 1948 marketings in measuring “ability to market” 
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for 1949, whether or not government restrictions “made it 
unfair to do so.” 

It is difficult to see how the Secretary, in measuring 
“ability to market” by actual performance, could have fol¬ 
lowed any method other than that actually employed and 
still have complied with the Court’s above-quoted language. 
Marketing difficulties in the war years and in 1948 differed 
only in degree, not in kind, from each other; both were 
primarily the result of government restrictions, and no 
valid distinction can be drawn between the two. 

D. The Secretary Applied “Proportionate Shares” in Con¬ 
formity With the Decision of This Court. 

In the First Roig and Western Case , this Court held that 
the standard of “processings to which proportionate shares 
... pertained” must be given a "weighting greater than zero. 
Accordingly, the Secretary attempted to follow the sugges¬ 
tion of this Court by measuring the standard and giving it 
a weighting of ten percent. 

As pointed out by appellants (Appellants’ Brief 19), a 
“proportionate share” is the share of a farm’s sugarcane 
which must be processed in order that Puerto Rico may 
meet its quota (§302(a) of the Sugar Act). The term is 
derived from Title III of the Sugar Act and is important 
with respect to conditional payments which are made to 
sugarcane producers. But since it applies to cane sugar 
which is processed into raw sugar—which in turn must be 
refined—its applicability to a determination of the direct- 
consumption sugar quota is obscure, particularly since none 
of the three refiners which are parties to the instant case 
engage in the processing of cane sugar into raw If, how¬ 
ever, this standard must be given some positive weighting, 
a method must be found to measure it, and at least three 
choices were open to the Secretary. 

First, “proportionate shares” could be applied by mea¬ 
suring for each refiner the quantity of refined sugar pro¬ 
cessed from raw sugar and subsequently marketed in the 
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continental United States. By definition, “proportionate 
shares” would pertain to the raw sugar thus utilized. This 
method, -which was suggested by intervenor at the 1949 
Hearing (Joint App. 47), w^ould constitute an eminently 
reasonable approach, since it would give the standard some 
relationship to the problem at hand in that it would not in¬ 
clude local marketings but would be based solely upon 
marketings in the United States. As shown infra at pages 
16f, there is no mathematical relationship between the 
two. An increase in marketings in the continental United 
States may be accompanied by an increase in local market¬ 
ings, or by a decrease. Intervenor’s proposal, which would 
have limited consideration to the proportionate-share sugar 
actually marketed in this country, would therefore have 
given the measure as high a degree of relevance as is pos¬ 
sible. 

Second, the measure could be applied by crediting each 
refiner with the quantity of refined sugar processed from 
raw sugar which had in turn been processed from cane 
sugar by either the refiner or an affiliate of the refiner. This 
method, which was urged by appellants at the 1949 Hearing 
(Joint App. 46, 60, 61, 62) and is again urged in their 
brief (Appellants’ Brief 21), would emphasize the source 
rather than the destination of the sugar. It would require 
that a distinction be made between refinings of raw sugar 
which had been processed by the refiner itself or by a raw 
mill affiliated with the refiner, and refinings of raw sugar 
which had been processed by an independent raw mill. Such 
a distinction is artificial, since raw sugar supplies from an 
unaffiliated source may be as readily available as supplies 
from an affiliated source. Thus at the 1949 Hearing the 
owner of one independent raw mill testified that his mill had 
“always” sold its entire production to intervenor (Tran¬ 
script of 1949 Hearing, R. 171-72), and the vice-presi¬ 
dent and treasurer of another such mill testified that for 
“twenty years or more” his mill had similarly sold inter¬ 
venor its entire output (Transcript of 1949 Hearing, R. 178- 
79). Both of these witnesses stated that intervenor 
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supplies bags, storage space, transportation and other fa¬ 
cilities to them, with the result that their production is 
geared to that of intervenor (Transcript of 1949 Hearing, 
R. 173-74, 178-79). 

Third, the standard could be measured bv each refin- 
er’s processings of raw sugar into refined, regardless of 
both the source and the ultimate destination of the sugar. 
This method, which was the one adopted by the Secretary 
(Joint App. 9-10, 74, 75, 76), relies on the use of the word 
“processings” in Section 205(a) of the Sugar Act and so 
gives each refiner credit for its production of direct-con¬ 
sumption sugar during a given period, regardless of 
whether the product is marketed in the United States, mar¬ 
keted locally, or retained as stocks on hand at the end of 
the period. 

Although intervenor disagreed with the measure em¬ 
ployed by the Secretary in determining this standard, it 
maintains that his choice was not so arbitrary as to be un¬ 
reasonable. Arguments can be advanced in favor of any 
of the above suggested methods of computing “proportion¬ 
ate shares,” but the Secretary clearly has the discretion to 
make a reasonable selection. Appellants do not claim that 
their approach is the sole rational solution to the problem; 
they merely contend that it is “simple to apply” and “does 
not do violence to the statute” (Appellants’ Brief 21). 
Even if this were conceded, it is submitted that it scarcely 
provides grounds for reversal of the Secretary’s measure. 

Appellants argue further that the Secretary erred in bas¬ 
ing his measure upon marketings which occurred during 
the period November 1,1947, to October 31,1948. The pro¬ 
priety of using 1948 marketing figures has already been 
discussed with respect to “past marketings” and “ability 
to market,” and need not be repeated here. However, it 
must be noted that while those two standards were mea¬ 
sured solely by marketings in the United States, “propor¬ 
tionate shares,” as measured by the Secretary, was based 
upon total production, which is related only indirectly to 
continental United States marketings. Roig’s local market- 
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ings in 1948 exceeded its local 1947 marketings by 2,880 
tons (Joint App. 57), while in the same period Western’s 
local marketings fell 5,086 tons. Intervenor’s 1948 market¬ 
ings in Puerto Rico were 15,629 tons less than similar mar¬ 
ketings in 1947. Thus the 1948 Order did not aid inter- 
venor or restrict appellants in their local marketings. In- 
tervenor marketed less direct-consumption sugar locally 
than at any time since 1942 (Joint App. 57; Transcript of 
1948 Hearing, R. 279) and appellants, had they been able, 
were given an opportunity to expand in Puerto Rico. Since 
local marketings constituted 54 percent of Roig’s total 1948 
production and 45 percent of Western’s, it seems clear that 
the performance of these refiners in the local markets was 
at least as important as their performance in the continen¬ 
tal United States. Appellants’ objection to the use of 
1948 marketings is therefore even more groundless when 
applied to the Secretary’s measure of “proportionate 
shares” than it is when applied to the other standards. 

VII. Conclusion. 

It is submitted that the Secretary’s allotment of that por¬ 
tion of Puerto Rico’s continental sugar quota which may be 
filled with direct-consumption sugar in 1949, conformed to 
the requirements of the Sugar Act of 1948, as construed 
by this court in the First Roig and Western Case, and 
should be affirmed. 

Respectfully submitted, 

Orlando J. Antonsanti, 

San Juan, Puerto Rico. 
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Washington 6, D. C. 
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To the Honorable, the Judges of the United States Court 
of Appeals in and for the District of Columbia Circuit: 

L GENERAL STATEMENT OF THE CASE. 

A. The Accused Order. 

The accused order, from which the appeal has been taken, 
and which this Court is asked to review, is the Order of 
the Secretary of Agriculture entitled, “Allotment of Direct 
Consumption Portion of the 1949 Sugar Quota for Puerto 
Rico”, published in the Federal Register for April 5, 1949 
(14 F. R. 1567-1570). It is to be found in the Joint Ap¬ 
pendix, 66-78. 


B. Jurisdiction. 

The appeal and petition for review were taken by the 
Central Roig Refining Company and the Western Sugar 
Refining Company in accordance with the provisions of Sec¬ 
tion 205 of the Sugar Act of 1948 (61 Stat. 622, 7 U. S. C. 
§ 1115) and Section 10 of the Administrative Procedure Act 
(60 Stat 243, 5 U. S. C. §1009). The Government of Puerto 
Rico, as a party in interest, intervened under authority of 
Section 205 (d) of the Sugar Act of 1948. 1 

C. Statutes Involved. 

In addition to the Constitution of the United States, the 
statutes principally involved in the instant case are the 
Organic Act of March 2,1917, as amended, establishing the 
present civil government in Puerto Rico and sections 101, 
201, 205 and 207 of the Sugar Act of 1948 (Pub. Law No. 
388, 80th Cong., 1st Sess., ch. 519, Aug. 8, 1947). 

D. Statement of the Matter Involved. 

The instant case presents two overlapping yet distinct 
questions. The first is the validity of the order of the Sec- 

1 See Notice of Intention to Intervene and Statement of Interest by the 
Government of Puerto Kico, in the above entitled case, filed with this Court 
on May 6, 1949. 
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retary of Agriculture entitled ‘‘Allotment of Direct Con¬ 
sumption Portion of the 1949 Sugar Quota for Puerto 
Rico.-” The second is the validity of the section 207 (b) 
of the Sugar Act for 1948, upon which the Secretary’s Or¬ 
der is predicated. The Order of the Secretary, and the 
accused section of the Sugar Act are technical in character 
and the justiciable issues which they present are to be un¬ 
derstood only against the background of raw sugar, an in¬ 
dustry in distress. 

For many years the imposition of order and justice upon 
the raw sugar industry was left to the open market. The 
many sources of supply were widely scattered. The product 
extracted from cane and beets grown within the continental 
United States was insufficient to meet the demand. The 
great bulk of sugar essential to the nation’s needs was pur¬ 
chased in the world market. In respect to raw sugar the 
market, giving play to competitive forces, failed in its reg¬ 
ulatory office. Tropical growth and the one-crop system 
conspired to keep supply continuously in excess of a slowly 
increasing demand. Price was depressed below the cost of 
production. The growers were too numerous and too dis¬ 
tant from each other either to adjust acreage to the ups 
and downs of price or through collective action to attack 
the sources of disorder. A competition out of hand result¬ 
ed in a continuous plague of bankruptcy among the growers 
and for the workers a standard of life depressed far below 
the level of decency. 

At last the Federal government was called upon to take 
over the regulatory office of the market. In the Jones- 
Costigan Act of 1934 3 —an adaptation of the current pat¬ 
tern of farm relief to the circumstances of sugar-growing— 
the intent of the Congress is clear. It is to lift the terri¬ 
tories from which the continental United States draws its 
sugar supply to a “plateau” and there to insulate raw 
sugar against the forces which had brought havoc to the 
world market. The rationale of this Act was to replace 

2 14 F. R. 1567-1570 (Apr. 5, 1949), Joint Appendix 66-78. 

3 May 9, 1934, C. 263, 48 Stat. 670, Title 7, Paragraphs 611. 
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the open market with an administrative control in order 
that health might be brought to an industry incapable of 
response to the forces of the market. The Jones-Costigan 
Act was superseded by the Sugar Act of 1937, 4 which in 
turn gave way to the Sugar Act of 1948. 5 

Thus in the Sugar Act of 1948 a pattern is imposed upon 
the growing of sugar. For technical reasons, in recognition 
that principal sources of supply are under foreign flags and 
because of an important decision of the Supreme Court, 6 
the Act was written in terms of the number of tons of 
sugar which annually each supplying territory was per¬ 
mitted to market on the mainland. To that end the Sec¬ 
retary 7 was instructed to determine for each year the total 
needs of the continental United States for household and 
industrial consumption. (Act, Section 201). In accordance 
with w r hat w*as right and fair, the total so ascertained was 
to be broken dowrn and substantial quotas were to be as¬ 
signed to Cuba, Haw’aii, Puerto Rico, the Virgin Islands, 
the Republic of the Philippine Islands, as v r ell as to the 
cane and the beet growing regions on the mainland. A 
small quota was assigned to the rest of the w’orld. 

In framing a statute addressed to the plight of raw’ 
sugar, the Congress kept the public interest to the front. A 
sufficient amount of sugar was permitted entrance to meet 
all domestic demands. No industry or person wras to go 
without. For each of the sugar supplying territories— 
whether continental or off-shore—access to the mainland 
market was limited; and each, in lieu of competing for this 
market, had a quota assigned to it. The restriction has 
not been severe. The quotas assigned to the cane and beet 
regions on the mainland have not been below capacity, and 
those assigned to Hawaii and to Puerto Rico not far below 
capacity. In the Act, Cuba, a foreign country—which alone 
can supply all our continental demands—is called upon to 

4 Sept. 1, 1937, C. 898, 50 Stat. 903; Title 7, Paragraphs 1101-1183. 

5 Aug. 8, 1947, C. 519, Parag. 1, 61 Stat. 922; Title 7. 

6 In U. S. v. Butler ex rel Hoosiac Mills, 297 U. S. 1, 56 S. Ct. 312. 

7 Hereinafter the Secretary of Agriculture is referred to as the Secretary. 
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give flexibility to the system of control. In effect its vari¬ 
able quota makes up the deficit between our continental 
needs and the supplies available from American territories. 
Relief from a chaotic condition has been brought about by 
a marketing quota system which in effect imposes a pattern 
of regulation upon the continental market. As a result 
the price of sugar has been stabilized at a level high enough 
to cover necessary costs; economic security has been es¬ 
tablished for the industry; the standard of life of the work¬ 
ers in the cane and beet fields has been substantially ad¬ 
vanced. In general, as respects the growing of sugar, the 
Act has realized the intent which prompted it. 

The task of Congress was finished in setting up the sys¬ 
tem of regulation for raw sugar. But the Congress went 
on to graft upon the Act certain alien provisions in respect 
to refined sugar. In spite of the fact that through the reg¬ 
ulation of raw, supply has been equated to demand and that 
accordingly the business of refining could safely be left to 
the open market, it ventured where there was no legislative 
need. It did not, however, following its pattern for raw and 
establish a system of allocation for refined sugar. It as¬ 
signed no quotas to the several territories for the proces¬ 
sing or marketing of refined. Instead, the Congress in spe¬ 
cific terms decreed maxima for the “ portions of the mar¬ 
keting quotas” assigned to the several off-shore territories 
which could be filled with “direct-consumption sugar”. 
Thus, of the 910,000 short tons of sugar raw value which 
annually Puerto Rico was permitted to market in the conti¬ 
nental United States, not more than 126,033 tons were to be 
imported in refined form. Similar restrictions were set 
against all the off-shore territories except the Virgin 
Islands which was permitted to market on the mainland no 
sugar in refined form. Yet no similar maxima for the 
amounts they were permitted to market in refined form 
within the continental United States were set against any 
mainland refiners, any group of them, or against their num¬ 
ber as a whole. 
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The character of this act of discrimination appended to 
a farm relief measure is obvious. 8 Puerto Rico may market 
on the mainland refined sugar up to 126,033 tons, but not a 
pound in excess. It may market far less than the figure 
fixed or even none at all. To market any refined sugar, it 
must compete with the mainland refiners for the business. 
Yet the competition cannot be set in reverse; for the Act 
endows the coast refiners with the privilege of refining all 
sugar marketed in the continental United States, without 
having to struggle for the business, save for the small por¬ 
tions which off-shore territories are legally permitted to 
refine and market—if they can get the business. 

It is here of note that there is no “quota” system for re¬ 
fined written by the Congress into the Act. For neither 
in Section 207 of the statute, imposing the restraints, nor 
on Section 101, where terms are defined, is the word 
“quota” used with reference to “direct consumption 
sugar”. And Section 207 fails to reveal even the outlines 
of a quota system. The coast refiners are more nearly cor¬ 
rect when they insist—as they did in the previous Central 
Roig case (Docket No. 9769) that the limitations upon the 
offshore territories are “compensation” to them for limi¬ 
tations which the Act had placed upon their sources of 
supply. Thus, save for the small quantities specified. Sec¬ 
tion 207 makes the off-shore territories ineligible to refine 
sugar for the continental market. It vests, save for these 
small driblets, the right to refine all sugar to be marketed 
on the mainland in the continental refiners. In a word the 
Congress, in grafting an alien provision on the Act, treated 
the continental market as a proprietary domain, upon 
which, save for minor concessions, the American off-shore 
territories were forbidden to trespass. 

8 If Section 207(b) of the Act is valid, other sections may be invoked to 
instrument it. These other sections also instrument other provisions not chal¬ 
lenged here. Thus the severance, by a declaration of invalidity of Section 
207 will in no wise impair the validity of the rest of this Act unchallenged 
here. 
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E. The Issues Presented on Appeal. 

As the accused Order of the Secretary comes before this 
Court for review, two legal issues, each a challenge to the 
validity of the Order, yet distinct in character and predi¬ 
cated upon different authorities, are presented. 

1. The first, lesser and more immediate question is 
whether the allocation for the year 1949 of the direct con¬ 
sumption portion of the sugar quota for Puerto Rico does 
or does not constitute a “fair, efficient and equitable” dis¬ 
tribution in accordance with Section 205 (a) of the Act. 

2. The second, greater and more enduring question is 
the authority of the Secretary to issue any allocation order 
in respect to refined sugar or to appoint any limit to the 
portion of its sugar quota which Puerto Rico may fill with 
“direct consumption sugar”. In other words it is whether 
Section 207 (b) of the Act, imposing a maximum upon the 
portion of the sugar quota to be marketed by Puerto Rico 
within the continental United States which may be filled 
with refined sugar represents a valid exercise of the power 
of the Congress. 

It is obvious that the two questions are distinct and will 
have to be separately decided. For if the order is found 
valid, the authority to issue it will still be in question. 
And if the accused section is found to be authorized by 
the Constitution, the issue of conformity to standards in the 
statute will still have to be met. It is true that if Sec¬ 
tion 207 (b) is held to be invalid, the order will fall with 
it. But if the order is held invalid it will not dispose of 
the challenge of the validity of the accused section. For 
a decision adverse to the order can do justice among 
Puerto Rican refiners only within the confines of the al- 
locatable 126,033 tons. If these refiners are to be able, like 
the mainland refiners, freely to expand their operations, 
relief can come only from a declaration of the invalidity 
of the accused section. To avoid the discrimination where¬ 
of these refiners and the Government of Puerto Rico com- 
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plain, the accused section will have to be proclaimed null 
and void. 

In respect of these two issues the lines of legal battle 
are drawn. The Central Roig and Western Companies con¬ 
front the Secretary of Agriculture on both questions. In 
accordance with Section 205 (d) of the Act, the Porto Rican 
American Sugar Refinery, Inc., and the American Sugar 
Refining Company, et al. hv intervention have become 
parties to the case. The Government of Puerto Rico, a 
party to the administration proceeding below, by author¬ 
ity of Section 205 (d) of the Act has intervened in the case. 9 
The intervention of the Porto Rican American Sugar Re¬ 
finery, Inc., is limited to a defense of the order. The Amer¬ 
ican Sugar Refining Company, et al., and the Government 
of Puerto Rico, professing no interest in the allocation, 
have entered the case, the one to defend and the other to 
attack the validity of the accused section. 

n. THE INTEREST OF THE GOVERNMENT OF 

PUERTO RICO. 

The Government of Puerto Rico has an interest in this 
case far greater than that of any of the private parties. 10 
It intervenes in behalf of itself, the people of Puerto Rico, 
the Planning Board, the Agricultural Company, the In¬ 
dustrial Development Company, the Office of Puerto Rico 
in Washington, and the various other departments, agen¬ 
cies, corporations, and independent establishments of the 
Insular Government, through which the functions of state 
are performed. It is prompted to intervene because it is 
under obligation to develop its agriculture, industry and 
commerce; to link the insular wfith the continental economy; 
to raise the standard of life of its citizens to a minimum of 

9 In Central Boig et dL v. Secretary of Agriculture (Docket No. 9769 1 ) a 
case presenting the identical constitutional issue raised here, the Government 
of Puerto Rico, by order of this Court of June 9, 1948, was permitted to 
intervene. 

10 See also the statement of the interest of the Government of Puerto Rico, 
presented to the Secretary of Agriculture at the proceedings in San Juan, 
P. R. (Joint Appendix 5, 6, R. 34-36). 
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decency; and to rescue its people from a plight which would 
bring disaster to a less resolute and resourceful popula¬ 
tion. It has formulated and is putting into effect a public 
policy, embracing a number of measures, through which 
it hopes to realize these objectives. But its whole program 
is put in jeopardy, if this Court holds that the Congress 
has power to pass the kind of Act represented by the ac¬ 
cused section. 

Puerto Rico is a territory of the United States. It is 
eight flying hours from New York City. It is only 100 miles 
long and 35 miles at the widest. Not more than one-third 
of its territory is arable land, and of this a large part is 
marginal. In this confined area a population of 2,200,000 
is crowded. The population density is 600 per square 
mile, fifteen times as great as that of the United States. 
Agriculture cannot be made intensive enough to support 
so many people. It must, if it is to survive, export the labor 
of its people in the form of “value added by manufac¬ 
ture;” and the higher the skills which go into the goods 
it sends to the mainland, the greater the volume and value 
of the products it receives in return. In a word, there is 
no salvation for Puerto Rico but in industrialization and 
commerce with the continent. 

The island was ceded by Spain to the United States in 
1898. Its dominant language is still Spanish, although 
almost all in the higher income groups also speak English. 
Its Spanish tradition is slowly yielding to American ways; 
and its economy, closely linked with that of Spain at the 
turn of the century, is now oriented to the United States. 
Although the government spends one-half of its income on 
education—a higher percentage than any state in the Union 
—facilities for learning are still inadequate and the illiter¬ 
acy rate is still high. The people are highly endowed with 
potential skills, and training in the industrial arts is bring¬ 
ing out latent talents. The people of Puerto Rico, under 
the Organic Act as amended are citizens of the United 
States, endowed with all the rights and privileges of United 
States citizenship. 
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The island’s economy—the ways and means of life for 
its people—has by tradition been agricultural. The domi¬ 
nant crop and the first source of income is raw sugar. Next 
comes the distilling and sale of rum. Then come tobacco, 
pineapples and coffee, now declining industries. But even 
the new agriculture, resting upon fruits, vegetables and cut 
flowers of high quality and value, cannot support a popula¬ 
tion of such density. Although to some extent the pressure 
of the people upon the land is being relieved by migration 
to the continent, there must be a shift—a rapid and exten¬ 
sive shift—to a refining, processing, manufacturing base, 
if the island is to support its population. 

In view of this situation, the Government of Puerto Rico 
has recently embarked upon a comprehensive program for 
promoting new crops, bringing factories to the island, stim¬ 
ulating trade, and forming “a more perfect union” with the 
continental United States. To that end it has made a sur¬ 
vey of its economic potential, revised its pattern of taxa¬ 
tion, set up agencies of government to execute its program, 
and invested large sums of money in its industrial future. 
In the policy of the government, expanding opportunity for 
employment has come to be a first necessity. Section 
207(b) of the Act—and the reputed power of the Congress 
on w’hich it rests—put in serious jeopardy the whole of the 
Government’s program. 

The Government of Puerto Rico has an interest in resist¬ 
ing—and a duty to resist—every attempt to arrest its in¬ 
dustrial development, to drive it back upon agriculture, to 
fasten upon it a colonial status. Its citizens are citizens of 
the United States and it is under obligation to see to it that 
equality is preserved; that discrimination is avoided; that 
the rights and privileges of its citizens—including the an¬ 
cient liberty of a trade—are not denied or abridged to the 
benefit of other citizens of the United States who happen to 
live and do business on the mainland. The distance of the 
island from the continent—ranging from 1200 to 1800 miles 
—and the inheritance of a Spanish culture—impose seri¬ 
ous obstacles to the full incorporation of Puerto Rico into 
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the federal union known as the United States of America. 
The Government of Puerto Rico is under a duty to support 
every measure which makes for, and opposing every mea¬ 
sure which works against, such a development of the island, 
its culture and its people as will enable it as early as pos¬ 
sible to take its rightful place in our political system. Above 
all, it is under a duty to see to it that in a belated revival of 
the old colonial system, the Congress does not appoint 
Puerto Rico to the office of producing raw materials for 
mainland manufacture. 

In a word, the future of Puerto Rico and its people rests 
on the judgment passed upon Section 207(b). For if the 
Congress can limit the amount of sugar which in refined 
form the people of the island are permitted to market on 
the mainland, it can decree—as it has already done for the 
Virgin Islands—that Puerto Rico can market on the con¬ 
tinent no sugar ready for direct consumption. And, if in 
respect to sugar, the Congress can limit the mainland mar¬ 
ket to the raw product, it can do the same thing in other 
industries, and impose a direct prohibition against the pro¬ 
cessing, refining and manufacture of any finished commod¬ 
ity on the island—save for local consumption. The fate, 
therefore, of insular industries devoted to such products as 
cement, plvboard, furniture, textiles, distilled spirits, and 
glass containers, is tied up in the present case. 

Nor here is it to be forgotten that Puerto Rico possesses 
no political power, aside from its limited control over its 
insular economy, to shape its industrial, social, and cultural 
destiny. Although it has been accorded an increasing par¬ 
ticipation in insular affairs, as yet it enjoys no access to 
the federal political process. Its two and a quarter million 
people possess no Senators or Representatives. In the Con¬ 
gress the territory has only a Resident Commissioner, who 
by the courtesy of that body—there is no law on the sub¬ 
ject—is indulged a seat in the House of Representatives but 
has no vote. As “a discrete and insular minority,” 11 with- 

11 Sec the classic “Footnote 4“ in the opinion of Mr. Justice Stone, in 
Z7. S. v. Carolene Products Co., 304 TJ. S. 144. 
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out recourse to the Congress, the people of Puerto Rico 
must depend upon the courts to vindicate their rights as 
American citizens. 

in. ARGUMENT FOR THE INVALIDITY OF THE 
ACCUSED SECTION . 12 

A. The Citizens of Puerto Rico Are Citizens of the United 
States and as Such Possess All the Rights and Liber¬ 
ties Guaranteed to Persons and to Citizens by the Con¬ 
stitution, Inclu din g the Ancient and Established Right 
to a Trade. 

The issues presented by this case reach through the Con¬ 
stitution to the very fundamentals of popular government. 
Our government, like all of its kind, derives its just pow¬ 
ers from the consent of the governed. The source of all the 
powers of State is the people; and the Congress can enjoy 
and exercise only such powers as are delegated to it by the 
people. In our own, as well as in all popular governments, 
the people reserve to themselves all powers -which they have 
not specifically delegated. The rights and liberties reserved 
to the people lie outside the province of government and 
by constitutional guarantees are secured against its au¬ 
thority. 

The rights and liberties of the people of Puerto Rico, 
rights and liberties which the legislature must not invade, 
are of ancient standing. For centuries, as occasion offered, 
they were asserted against a monarchy which claimed to 
rule by divine right. Little by little, as the royal preroga¬ 
tive was abated, they won recognition. In due time, 
through the Constitution of 1876 13 —which in form is a com¬ 
pact between the people and the Crown—an obligation -was 
imposed upon the government to secure to the people their 
ancient rights and liberties. Their importance is attested 

12 The argument set down here in skeleton form is elaborated in the Brief 
for the Government of Puerto Rico in the first Central Boig case (Docket No. 
9769). Since the Court has access to that document, it hardly seems neces¬ 
sary again fully to elaborate familiar argument. 

13 Spanish Constitution of 1876. 
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by their recitation as Title I of this instrument of popular 
government. In Articles 2 and 12 of Title I, the liberty of 
a man in respect to his trade is clearly recognized. Ar¬ 
ticle 12 asserts that “every person is free to select his own 
profession.” 

The “old Colonial system” hung heavily over Spanish 
rule. Overseas provinces had long been exploited for the 
benefit of the homeland; and an extension of the civil rights 
enjoyed by Spaniards living on the Peninsula to Spaniards 
living in the Antilles was a slow matter. It was not until 
1897 that, by a Royal Decree countersigned by the Presi¬ 
dent of the Council of Ministers, a Constitution establish¬ 
ing self-government for the Island of Puerto Rico was pro¬ 
mulgated. 14 The Preamble to this constitution has been gen¬ 
erally accepted as the authoritative interpretation of the 
provisions which follow. It is animated by the spirit of 
dealing wfith Puerto Rico, not as a colony, but as a Spanish 
territory. The basis of “the new system rests upon the 
harmony of interests of the two countries, a scrupulous 
respect for mutual rights and obligations, and the desire on 
the part of the mother country to aid “unceasingly in the 
development, prosperity and peaceful progress of her beau¬ 
tiful Antilles.” The Government will not “withdraw”—or 
consent to the withdrawal—from Puerto Rico of “any part 
of what constitutes the liberties, the guarantees, and the 
privileges” of the people of the island. Instead it an¬ 
nounces that “discrimination” against the Antilles for the 
benefit of the metropolis is “altogether incompatible” with 
the “autonomy” it seeks to establish. The need of “mar¬ 
kets” for the “rich and abundant products” of Puerto 
Rico and the “inevitability” of a change “in the commer¬ 
cial system” is clearly recognized. Citizens of Puerto Rico 
are citizens of Spain and are to be treated as such. The 
bill of rights—set down in Title I of, rather than attached 
as an Appendix to, the Spanish Constitution of 1876,—pro- 

14 Constitution Establishing Self-Government in the Island of Puerto Rico 
by Spain in 1897. 
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claims liberties much like those set forth in our own bill of 
rights. Among these the right of a man to, and liberty 
within, his trade receive specific mention. 

The war of the United States against Spain was not one 
of conquest. It was preached and officially proclaimed as 
“a crusade for liberty.” Its aim was to abate the severities 
of the old Colonial system, not to exploit the people of the 
Spanish Antilles for the benefit of our own continental 
interests. There was no intent, in respect to Puerto Rico, 
to substitute the yoke of the United States for the yoke of 
Spain. 

In the period between occupation and formal cession to 
the United States, the military was careful to make clear 
that the United States did not come as conquerors. In a 
letter, dated July 28, 1898, and addressed “to the Inhabit¬ 
ants of Puerto Rico,” Nelson A. Miles, Major General, 
commanding the United States Army, proclaimed that the 
war was waged “in the cause of liberty, justice and human¬ 
ity.” The “people of the United States . . . bearing the 
banner of freedom . . . bring you the fostering arm of a 
nation of free people whose greatest power is justice and 
humanity to all living within its fold.” Its aim is “to bring 
protection, not only to yourselves but to your property, to 
promote your prosperity, and to bestow upon you the im¬ 
munities and blessings of the liberal institutions of our Gov¬ 
ernment. ...” 

The formal cession of Puerto Rico, by Spain to the 
United States was effected by the Treaty of Paris, “done 
in duplicate” on December 10, 1898. 1S Here it is of note 
that, Spain “relinquished” its sovereignty over Cuba, it 
“ceded” to the United States its sovereignty over Puerto 
Rico. Where, as with Cuba, it completely surrendered its 
sovereignty, the power which came with the succession 
could establish such a government as it pleased. But 
where, as with Puerto Rico, it ceded, it could cede only that 
which it possessed. The civil rights, including the right 
to a trade, reposed not in the Spanish Crown, but in the 


15 Eatification exchanged and treaty proclaimed on April 11, 1899. 
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people of Puerto Rico. These liberties, therefore, did not 
pass with such limited “sovereignty” as was ceded. 

The period of military occupation was brief. There fol- 
i lowed a short transition period, extending from the ratifica¬ 
tion of the Treaty of Paris to the establishment of the civil 
government for Puerto Rico, provided for by the Foraker 
Act of Apr. 12,1900, C. 191, 31 Stat. 77. 

The rights and liberties which the people of Puerto Rico 
i had enjoyed as Spaniards were not to be lost; instead the 
Act did much towards converting these ancient liberties 
i into the larger and richer rights of United States citizen¬ 
ship. In the People of Puerto Rico rights and liberties of 
old were recognized and enlarged. In the Foraker Act 
three things stand sharply out. First, by extending the 
lavrs of the United States to Puerto Rico, the ancient liber¬ 
ties of the people of Puerto Rico are enriched with an infu¬ 
sion of the rights conferred by common law, the statutes 
and the Constitution. Second, by putting the two groups 
! into the same “body politic”, the Congress refused to 
make any distinction between citizens of the continental 
United States residing in Puerto Rico, and inhabitants of 
Puerto Rico, born under Spanish rule, upon whom citizen¬ 
ship is conferred by the Act. And, third, in intent, char¬ 
acter and provision this Act which establishes a civil gov¬ 
ernment for Puerto Rico is of a kind with the statutes 
through which the Congress was accustomed to provide for 
the government of territories adjacent to States of the 
Union. 

This process of enlarging and enriching the ancient liber¬ 
ties of the people of Puerto Rico has constantly gone for¬ 
ward. In 1917 the Jones—technically known as the Organic 
—Act succeeded the Foraker Act. In it the Bill of Rights 
is put to the front (Act, Section 2); and in the words, “no 
law shall be enacted in Puerto Rico which shall deprive any 
person of life, liberty or property without due process of 
law” there is withdrawn from the local legislature—as 
there had been withdrawn from the Congress itseif—the 
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power to deny or abridge the ancient rights of the people. 

The Organic Act has been many times amended. The 
amendments, without exception, have tended to enlarge the 
liberties of the citizens of Puerto Rico and to recognize 
their rights to participation in the processes of democratic 
government. In 1946, for the first time, a native of the 
island was appointed Governor; and in this year 1948, “the 
body politic” known as the People of Puerto Rico, by Act 
of Congress—80th Congress, 1st Session, Aug. 5,1947, Pub. 
362—for the first time elected their own Governor. Thus, 
by Acts of the Congress, all the rights and liberties of 
United States citizenship have been conferred upon the 
people of Puerto Rico. Our constitution knows nothing of 
absolute and of limited citizenship, of first-class as against 
second-class citizenship. A citizen of the United States 
carries with him his heritage of liberty w’herever he may go 
in the country. 

The great ordinances of the Constitution, which recog¬ 
nize a province of civil liberties, are a heritage built up 
over the centuries. By these ordinances no person may by 
the federal government be deprived of life, liberty or prop¬ 
erty without due process of law. The Fifth Amendment 
places the ancient liberties of the person in a domain which 
lies outside the province of government where they are 
barricaded against the arbitrary exercise of the police 
power. 

These safeguards, written in the name of the “person”, 
are underwritten in the case of the citizen. The guarantee 
to a man of free access to his trade and to the open market 
in the sale of his goods is elementary in Anglo-American 
law. The common law prohibition against restraint of 
trade goes back to the days of the Year Books. The School¬ 
master’s Case, Y. B. Hen. IV, p. 47, pi. 21 (1410). It was 
accorded standing in the days of the Stuarts. The courts 
even refused to accept a royal grant of monopoly as a sanc¬ 
tion for closing a trade against the newcomer, Darcy v. 
Allen, 11 Coke 84b, 77 Eng. Rep. 1260 (K. B. 1602). It 
played an important role in the movement to abate the 
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royal prerogative, remove trade regulation from the King’s 
pleasure, and make secure, against vested privilege, the 
liberties of subjects of the Crown. The Statute of Monopo¬ 
lies, 21 Jac. I, ch. 3 (1623-24) was not a new Statute of the 
Realm; instead it was in form and effect a declaration of 
what the law had been since time immemorial. A man’s 
right to his trade was inseparable from the hard-won lib¬ 
erties of the people. 

So great was the prestige of the rule that the Fifty-first 
Congress, after a protracted effort to frame its own anti¬ 
trust statute, fell back upon the common law and wrote the 
Sherman Act in the classic words of the rule against re¬ 
straints. As stated by Mr. Chief Justice Hughes, in Appa¬ 
lachian Coals, Inc., v. U. S., 288 U. S. 344, 359 (1933), “As 
a charter of freedom, the Act has a generality and adapta¬ 
bility comparable to that found to be desirable in constitu- 
! tional provisions.” The Sherman law has not been treated 
by the courts as an ordinary Act of Congress. By its ban 
on restraint and its prohibition of monopoly, the liberty of 
a man in respect to his calling has been recognized as the 
principle basic to the operation of the industrial system. 
And, because it fixes the general pattern of our national 
economy, the Sherman Act has been accorded the standing 
of a constitutional measure. U. S. v. Socony Vacuum Oil 
Co., 310 U. S. 150; U. S. v. Paramount Pictures, Inc., 334 
i XT. S. 131; F. T. C. v. Cement Institute, 333 U. S. 683. The 
right conferred by the patent grant, which derives its sanc¬ 
tion from the Constitution itself, is severely limited by the 
antitrust laws. Carlice Corporation v. American Patents 
Development Co., 283 U. S. 27; Morton Salt Co. v. G. S. 
Suppiger Co., 315 U. S. 788; and Mercoid Corp. v. Mid-Con¬ 
tinent Inv. Co. et at, 320 U. S. 661; and even where, as with 
the railroads, a system of regulation has been established to 
serve the public interest, the courts have been unwilling to 
permit persons who are carriers to surrender their liberty 
of action to a private authority, which voluntarily they 
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have setup. V. S. v. Trans-Missouri Freight Assn., 166 U. S. 
290, and State of Georgia v. Pennsylvania Railroad, 324 
U. S. 439. 

The right of a man to, and within, his trade has in fact 
become a part of the Constitution itself. The ancient liber¬ 
ties are by the Constitutional provision reserved to the 
people and into this reserved domain the Congress and the 
legislatures of the several states have no warrant to go. The 
civil rights of persons are not limited to the liberties which 
may be safely indulged without fear of disturbing the pre¬ 
vailing political and economic order. They include the lib¬ 
erties which are essential to the maintenance of the indi¬ 
vidual’s opportunity. 16 In time the right of a person to his 
trade, formally set down in the language of ‘‘liberty of 
contract” came to be established as a constitutional doc¬ 
trine. In the famous case of A. L. A. Schechter Poultry 
Corporation, et al. v. United States, 295 U. S. 495, the right 
of the various managerial groups—even when acting under 
the cloak of power delegated by the Congress—to establish 
codes and to set up authorities for the self-government of 
the several industries which make up the national economy 
was struck down as unconstitutional. An unanimous Su¬ 
preme Court was unwilling to sanction an arrangement un- 

16 As long ago as the Slaughter House Cases, 16 Wall. 36, it was argued 
tliat the ancient liberty of a man to the free choice of, and freedom of 
action within, his trade was among the privileges and immunities of United 
States citizenship which no legislature in the Union could deny or abridge. 
Although at the time the argument won the support of only four of the nine 
Justices, it would not down. It was presently repeated in a concurring 
opinion— Butchers' Union Slaughter-House </jr Livestock Landing Co. v. Cres¬ 
cent City Livestock Landing <$■ Slaughter-House Co., Ill U. S. 746; 4 S. Ct. 
652. There Bradley, J. at p. 658, states: “I hold that the liberty of pur¬ 
suit—the right to follow any of the ordinary callings of life—is one of the 
privileges of a citizen of the United States.” And Field, J. at p. 660, has 
it that: “All grants of this kind are void at common law, because they 
destroy the freedom of trade, discourage labor and industry, restrain persons 
from getting an honest livelihood . . . ’ ’ All this is now set down in the 
hwguage, not of the privileges and immunities of citizens, but of a liberty 
which can not be denied or abridged “without due process of law.” And a 
little later the Supreme Court held that the exclusion of some persons from a 
trade which was open to other persons was a denial of the equal protection 
of the laws. Tick Wo v. Hopkins, 118 U. S. 356, a decision which has be¬ 
come established law—and which with some difference in attending circum¬ 
stances—was recently repeated by the Supreme Court. Torao TaJcahashi v. 
Fish and Game Commission, 334 U. S. 410. „ 









19 


der which the liberties of members of a trade were put at 
the mercy of their competitors. No one among the ancient 
liberties which the due process clause seeks to secure is 
more firmly embedded in the fundamental law than the lib¬ 
erty of a person to and within his trade. 

B. The Accused Section, Unauthorized by the Constitu¬ 
tion, Abridges the Liberties of Citizens of the United 
States. 

The economic liberty of the person is the general rule; 
an abridgement or a denial of such liberty is, under our 
system of law, the exception. Such an abridgement or 
denial is legally justified only in the unusual cases in which 
the free and open market fails to secure economic order, 
a restriction upon industrial opportunity is needed to pro¬ 
tect the public interest, and regulatory safeguards are 
deemed necessary against the abuse of private power. No 
straight jacket, even that of a competitive system, will 
serve the needs of all industries. It is fortunate, therefore, 
that in the police power the legislature possesses an instru¬ 
ment for making the needed adjustment. But the police 
or policy power, that is the general power of regulation, is 
an instrument of general welfare, not of special privilege. 
While it is flexible enough to serve particular cases, its 
use must meet the demands of fair play. It is not to be 
employed as a means of favoritism or privilege. Its use 
by the legislature carries no authority to enrich or em¬ 
power certain members of a class at the expense of their 
fellow members. The police power of the state cannot law¬ 
fully be used to abridge or deny the liberties of some to 
the enhancement of the liberties of others, among persons 
who are similarly situated. 17 On our statute books, federal 
and state, is a large and complex code of trade regulations. 
Yet in all its multiple variety this legal code attests the 
fact that in the usual case in which economic liberty has 

17 See Police Power, 12 Encyclopedia of the Social Sciences 190; Munn y. 
People of the State of Illinois, 94 U. S. 113. 
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been abridged, the purpose has always been to secure the 
ends which economic liberty is presumed to serve. 

Even where by legislative act a measure of tolerance is 
accorded to collective action on the part of a group, the 
ends of economic liberty are kept in mind. Thus, in stat¬ 
utes which provide for a resort to collective bargaining by 
labor the objective is not to prohibit the free play of eco¬ 
nomic forces. It is rather “to establish that equality in 
position in which freedom and contract begins.” Mr. Jus¬ 
tice Holmes, dissenting in Coppage v. Kansas, 236 U. S. 1, 
To the same effect the idea that the farmer is in an inferior 
bargaining position in the sale of his crops finds expression 
likewise in judicial utterance and in Acts of Congress grant¬ 
ing to agricultural cooperatives a limited exemption from 
anti-trust laws. 18 But such acts are alike in making provi¬ 
sion for a properly qualified government official to take 
action if there is reason to believe that the tolerance is 
being abused or that the beneficiaries of the legislation had 
moved from an inferior to a superior bargaining position. 
The rationale in all such measures is clear; it is to employ 
legislation to correct an unbalance and to put groups in a 
position effectively to employ their economic liberty. 

But our national economy, far from uniform in charac¬ 
ter, is a huge and complex affair. It is made up of a host 
of industries which differ in structure, in technology, in 
pattern of trade practices, in the places which they occupy 
within it. Because of this variety the free and open market 
can operate with varying degrees of perfection. If, under 
the rule against restraint an industry operates without 
notorious evils, the disposition alike of the legislature and 
of the judiciary is to leave it alone. It is only when indus¬ 
trial disorder has brought substantial harm, competition is 
functionless and disorder has become notorious that the 

is Capper-Volstead Act (42 Stat 388; 7 TJ. S. C- $$291-292); Cooperative 
Marketing Act (44 Stat. 802, 803; 7 TJ. S. C. $$451, 455, 457); Fisheries 
Cooperative Marketing Act (48 Stat. 1213, 1214, 15 U. S. C. $$ 521, 522) ; 
Agricultural Marketing Agreement Act of 1937 (48 Stat. 31, 49 Stat. 753, 
761, 50 Stat. 246; 7 TJ. S. C. $$ 608b, 608d); Packers and Stockyard Act 
(42 Stat. 161, 168, 7 U- S. C. 192, 225) ; Communications Act of 1934 (57 
Stat 6; 47 U. S. C. $ 222(b)-(f); and Civil Aeronautics Act of 1938 (52 Stat 
1001; 49 TJ. S. C. 488). 
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legislature seeks to abate the liberty of a trade. The dom¬ 
inant example of legislative protection of the public against 
undercompetition is the so-called public utility. The prin¬ 
cipal example of legislative relief from over-competition 
is to be found in the agricultural and extractive industries. 
In the production of such staples as corn, milk, wheat, 
cotton, and tobacco a multitude of farmers and of farm 
laborers are engaged. These persons, who take their livings 
from the soil constitute a substantial interest within the 
commonwealth, the maintenance of whose purchasing 
power is essential to the operation of the national economy. 
In respect to each staple crop our capacity to produce, aug¬ 
mented as it is by the progress of the agricultural arts, is 
vastly in excess of what the market—at prices which will 
give to the farmer a decent standard of life—can absorb. 
Yet, barring the intervention of the government, there are 
no techniques for adjusting an over-done and fluctuating 
supply to a fairly constant demand. Even if it was lawful 
for them to do so, the innumerable producers of oats or 
of cotton, could not get together, work out a voluntary sys¬ 
tem of restriction, and allocate the agreed-upon acreage 
among themselves. In respect to all of these staples, ex¬ 
perience has demonstrated the incapacity of the free and 
open market to effect the necessary adjustment. 

The classic cases on the validity of legislation designed 
to shield exposed groups against the impact of an overdone 
competition are Nebbia v. New York, 291 U. S. 502, and 
Carter v. Carter Coal Co., 298 U. S. 238. In the Nebbia 
case the issue was the validity of a state statute designed to 
stabilize the industry by putting a floor under milk prices. 
There the police power of the state was in direct opposi¬ 
tion to liberty of contract. Representing a minority of 
four, Mr. Justice McReynolds stood staunchly for the an¬ 
cient liberties and for leaving regulations to the market. 
For the majority of five, Mr. Justice Roberts said in effect 
that the state had the power to lend a hand to help competi¬ 
tion over the hard places. In the Carter case the issue was 
the validity of a federal statute designed to abate, if not to 
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end, the notorious plight of the soft coal industry. The 
statute in question was held to be beyond the power of the 
Congress to enact. But the need for relief w*as not ques¬ 
tioned; and, in dissent, Mr. Justice Cardozo recites the 
notorious case of bituminous coal and argues the incapac¬ 
ity of the market to bring order to the industry. Although 
his discussion is addressed to an extractive industry, his 
analysis fits the case of the staple crops. It is the classic 
statement that, under our legal system, the first reliance is 
upon liberty of contract; and that, in cases vrhere the open 
market fails in its function, the state with appropriate mea¬ 
sures may come to the rescue. 18 

The case of raw sugar meets squarely the rationale of 
resort to regulation to ameliorate industrial disorder. The 
experience of decades bears testimony to the inability of 
the free and open market to impose order upon the produc¬ 
tion of sugar. It presents overwhelming evidence to the 
incidence of disorder in economic insecurity for all con¬ 
cerned, a perennial disparity between price and cost of 
production, the denial to workers of an opportunity to 
establish and maintain a decent standard of living. Sugar 
is a sub-tropical crop; the cane grows quickly and luxuri¬ 
ously. Nature is insistent; supply tends constantly to out¬ 
run consumption. In the absence of a trade barrier, our 
mainland markets were targets for sugar imports from all 
over the world. The market did not “tend to break”; it 
was always broken; and the mechanisms by which price is 
made to cover costs of production refused to perform. As 
a result an approximation of price to cost was achieved 
largely by taking the deficit out of the meager wages of the 
worker in the cane fields. The disorder found a continu¬ 
ing incidence in a supply the market could not take, in a 
plague of bankruptcies, in a vain struggle of workers to 
achieve decency. 

It is to the abatement of the evils of a functionless com¬ 
petition that the Sugar Act in its several versions is 

is The rationale of legislation to meet over-competition is dealt with at 
length in the Brief for the Government of Puerto Rico with first Central 
Roig case (Docket No. 9769) and need not be repeated in detail here. 
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directed. It isolates an area consisting of the Continental 
United States, the Republic of the Philippine Islands, the 
Virgin Islands, Puerto Rico, Hawaii and Cuba from the 
world market. It imposes upon the marketing of raw sugar 
an elaborate pattern of control. It puts the public interest 
to the front by directing the Secretary of Agriculture, as a 
predicate to the whole system of regulation, annually to 
estimate the total demand for sugar by the people and 
the industries of the Continental United States. (Act, 
Section 201). It then directs the Secretary, under in¬ 
structions designed to insure that it is “fair, efficient and 
equitable,” to establish quotas for each of the several ter¬ 
ritories, both mainland and off-shore, from which the Con¬ 
tinental United States receives its sugar. In effect it lifts 
the specified area out of the world market on to a “pla¬ 
teau” and there insulates it against the impact of untamed 
economic forces. By fencing off excess capacity and by 
equating supply to demand, the Act seeks to secure for the 
industry the order and the balance of interests which it is 
the very purpose of the open market to effect. It is freely 
admitted by the Government of Puerto Rico that, as re¬ 
spects raw sugar, the Congress was within its powers. The 
provisions of the Act concerned with raw sugar are an en¬ 
tity. They constitute a complete scheme for the allocation 
among the named political units of the sugar to be marketed 
and consumed within the continental United States. No 
provision in respect to refined sugar is necessary either to 
round out this system or to implement it. 

The provisions of the Act in respect to refined sugar tell 
another story. The reasons which make necessary a scheme 
of control for raw sugar do not even suggest the regulation 
of refined. In the system of allocation for raw, the total 
amount to be marketed has already been adjusted to con¬ 
sumption needs. Since demand and supply have been equal¬ 
ized, the situation is quite ideal for the operation of com¬ 
petitive forces. There is need for no further regulation to 
supplant or to supplement the open market. The excess 
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capacity which with insistent drive is forever disorganiz¬ 
ing the market has been hedged off by the controls imposed 
upon raw sugar. This excess capacity cannot break through 
that barrier to wreck the market for refined. And, so long 
as the supply of raw sugar is limited, an excess in refining 
capacity—however inconvenient to the continental refiners 
—cannot generate an excess supply of refined sugar, which 
can break, disturb or even affect price. 

Xor is a system of quotas for refined necessary as an 
instrument of industrial stabilitv. The refiners are a 

w 

small, compact, highly organized group, not like the grow¬ 
ers so numerous and widely scattered as to be incapable of 
concerted action. No government interference is necessary 
to lift them to “that equality of position in which freedom 
of contract begins.” Instead their small numbers threaten 
rather a unity in action and a relaxation by silent consent of 
the severities of competition—an indulgence in unlawful 
behavior of which in the past they cannot be said to have 
been entirely innocent. 10 Even if the items of Section 207 
were rounded out into a complete system of allocation for 
refined sugar, it would not have support in the rationale 
which sustains the raw sugar provisions of the Act. 

But the Congress has not imposed—it has not attempted 
to impose—a system of allocation upon refined sugar. All 
that Section 207 does is rigidly to limit the portions 
of the quotas assigned to Cuba, Hawaii, Puerto Rico, the 
Virgin Islands and the Republic of the Philippine Islands 
which may be filled with refined sugar. 

What in fact Section 207 does is to set up competitive 
zones. Thus the continental refiners may compete for the 
business of refining every ton of sugar which lawfully may 
be marketed within the continental United States, whether 
it be produced on the mainland or off-shore. But the 
refiners in the several off-shore territories are not allowed 
to compete for the business of refining sugar grown on 
the mainland. Nor can they compete for more than a 


1 ® V. 5. v. Sugar Institute, 297 U. S. 553. 
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fraction of the business of refining the sugar grown within 
their respective territories. The Puerto Rican refiners not 
only have to surrender more than five-sixths of the sugar 
grown on the island, but also in respect to the less than 
one-sixth left, they have to compete for the business with 
the continental refiners. Imagination cannot pick out the 
outlines of a quota system in so discriminatory an ar¬ 
rangement. 

The system of allocation for refined sugar cannot be fair 
when there is no system of allocation. It cannot accord 
equity to Puerto Rico when it arrests the growth of a 
natural and important industry. The provision in question 
cannot be justified as an expression of public policy. In 
no wise does it enhance the quality of the sugar that it is re¬ 
fined on the continent rather than refined in Puerto Rico. 
Its taste, content, specific gravity, adaptation to use is in no 
wise affected by the place of processing. No interest of 
the consumer is in any way advanced. Nor can an argu¬ 
ment in respect to volume of employment be held to be in 
point. If, amid the changes which time and competition 
bring, it should happen that employment on the mainland 
is reduced, it will be increased in Puerto Rico. If jobs to 
some extent shift from one to another group of American 
citizens, it will in the good old American way, happen as 
the result of a struggle on a fair field with no favors. 

In fact Section 207(b) is exactly what it professes to 
be—a legislative mandate abridging the business oppor¬ 
tunities of Puerto Rican refiners to grant market rights to 
the mainland refiners. It is a bald attempt to employ legis¬ 
lation to arrest a competitive struggle in order that bene¬ 
fits may be conferred upon favored persons. It is a vesting 
of the continental refiners with the exclusive right of refin¬ 
ing all the sugar marketed in the continental United States 
except for small doles for which overseas territories are 
permitted to compete. Section 207, in violation alike of 
our code of law and of our system of free enterprise, at¬ 
tempts to establish an arbitrary pattern of property rights 
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in the market. A small equity in the American market is 
granted to each of the off-shore territories—that is, if it 
can win and hold it. A property right in the rest of the 
market is accorded to the continental refiners—without any 
necessity on their part to win or to hold it. In respect to 
raw sugar, where regulation is necessary, the law prescribes 
a mechanism for the periodical adjustment of quotas to 
changing circumstances. In respect to refined, where no 
case exists for regulation, the market maxima set against 
off-shore territories are fixed against the impact of change, 
enterprise and progress. 

The citizens of Puerto Rico are citizens of the United 
States. By an amendment to the Organic Act—SOth Cong., 
1st Sess., Aug. 5, 1947; Pub. 362—they are endowed with 
all the rights, privileges, liberties and immunities, of citi¬ 
zens of the United States. In the Constitution, as written 
and as over the years applied, there is no provision for a 
second-class citizenship. It is, of course, inevitable that in 
a society as complex as ours groups of citizens are differ¬ 
ently situated, and that legislation addressed to specific 
problems may take account of differences in circumstance. 

It is of note that by the Congress no such penalty as that 
sanctioned by Section 207(b) has ever been imposed upon 
the economy of a state. The invitation to such an imposi¬ 
tion is great and continuous. Textile mills are set up in 
the State of Georgia; is the Congress to be invoked to arrest 
the infant industry in order that New England operators 
may be guaranteed the markets which they have enjoyed 
in the past? In the State of Illinois, a couple of automobile 
factories spring up. Is national legislation to be invoked 
to make sure that the market provinces of three big Michi¬ 
gan corporations are not disturbed ? The State of Pennsyl¬ 
vania once boasted a great petroleum industry. If the Con¬ 
gress could have been persuaded, would it have been lawful 
to use a national mandate to prevent Texas wells from com¬ 
ing in? Such laws are as unlikely and as unprecedented 
as they are unauthorized by the Constitution. 
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The Congress, by arbitrary fiat has abridged the liberty 
of persons engaged in the trade of sugar refining who 
happen to carry on their business in Puerto Rico. The 
Congress, by the same arbitrary legislative fiat, has vested 
with a special privilege persons in the sugar refining trade 
who do business on the mainland. In the two instances, 
insular and continental, the persons are alike citizens of the 
United States, endowed with all the rights and liberties 
attaching to citizenship. Can the Congress lawfully dis¬ 
criminate between American citizens, engaged in competi¬ 
tion in the same line of business, for the sole reason that 
one does business on the mainland and the other on an 
island? 

,0. The Accused Section of the Act Derives No Sanction, 
Justification or Excuse from the Power Conferred Upon 
the Congress to Regulate the Territories. 

It has been—and probably will be again—argued that 
the power of the Congress to pass the accused section de¬ 
rives from its power over the territories. Such a conten¬ 
tion rests upon an erroneous conception of the character 
of the legislation. For the accused section of the Act 
represents an exercise of the power of the Congress over 
commerce among the several states. The Act in general is 
a prescription of the conditions under which sugar may be 
marketed within the continental United States and a spe¬ 
cification of the amounts which the several sugar-producing 
areas—mainland and off-shore—may so market. And it is 
undoubtedly true that an Act of Congress may be an ex¬ 
pression of one, of two, or of a number of distinct powers; 
and the statute must meet the limitation of all of them. It 
may also, again quite validly, be argued that Section 207(b) 
is in no sense a rule or regulation for the territory of 
Puerto Rico. But it is also true that in the accused section, 
citizens of a territory are specified as subjects of Congres¬ 
sional disfavor. The argument concerning the power of the 
Congress over the territories must, therefore, be fairly met. 
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The purpose of the contention to the effect that the Con¬ 
gress possesses plenary power over the territories is clear. 
If plenary can be made to mean absolute, despotic, unlim¬ 
ited, if the Congress has been endowed with so irrespon¬ 
sible an authority, and if for its acts respecting a territory 
it does not have to “answer in any other place”— a host 
of embarrassing questions are avoided. It is then not nec¬ 
essary to consider the extent of its power; to have regard 
for its encroachment upon the liberties of citizens; to in¬ 
quire into its intent in imposing the discrimination; or to 
seek justification for the restriction in a public purpose. 
All the issues in the case are swept away by a single bold 
assumption. 

The frailties of the argument are visible. It takes effect 
upon persons and citizens; not upon a territory or its gov¬ 
ernment. Even if the accused section is read as affecting 
a territory, the weight of legal authority runs directly 
against the power of the Congress. The very notion of an 
absolute, unlimited, irresponsible, and unanswerable au¬ 
thority, which underlies the argument is contrary alike to 
the spirit of the Constitution, the character of our system 
of popular government, and the historic treatment of our 
territories. 

The words in which are embodied the power delegated 
to the Congress over the territories are clear enough. It is 
not set down in Article I, Section 8, which enumerates 
the powers lawfully to be exercised by the Congress. In¬ 
stead it appears as a part of Section 3 of Article IV, the 
general concern of which is the place of the states in the 
federal union. The relevant clause in Section 3 reads, 
“The Congress shall have Power to dispose of and make 
all needful Rules and Regulations respecting the Terri¬ 
tory or other Property belonging to the United States.” 
A mere reading reveals how far this language falls short 
of the absolute power which it is claimed to confer. The 
territory is lumped in with other property of the United 
States. There is no reference to the government of an or- 
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ganized territory; to any body politic or any group of sub¬ 
jects. In fact the language is quite devoid of any direct 
reference to government or political order. 

But, such issues apart, the language on its face contains 
a definite limitation upon the power of the Congress. It 
does not make the power granted absolute or sovereign; in¬ 
stead it limits it to the making of ‘ * rules and regulations. ’ ’ 
Although, in their desire to provide for contingencies which 
they could not foresee, it was the habit of the Framers to 
employ broad words, they w r ere too precise in their language 
to confuse words standing for greater and lesser authority. 
The words “Rules and Regulations” were deliberately 
chosen; in the diction of the Constitution they are always 
employed in a grant of limited and specific power, never to 
confer a general and uncontrolled power to legislate. 
This is borne out by usage throughout the document in re¬ 
spect to rules and regulations. Note, for example, the par¬ 
ticular power of the Congress “to make rules for the gov¬ 
ernment and regulation of the land and naval forces of the 
United States” (Art. I, Sec. 8); the specific power to “reg¬ 
ulate commerce with foreign nations and among the several 
states” (Art. I, Sec. 8); the concrete authority “to estab¬ 
lish an uniform rule of naturalization” (Art. I, Sec. 8); the 
special power “to coin money and regulate the value there¬ 
of” (Art. I, Sec. 8). The language does not convey, it 
does not even suggest, the grant to the Congress of a gen¬ 
eral and unlimited power to do as it will with the territo¬ 
ries. 

Even if the words “rules and regulations” are to be 
accorded the fullness of meaning claimed for them, the case 
is not made out. The Constitution specifies that such rules 
and regulations must be “needful”. The word “needful” 
is left unrelated, but the whole context suggests that the 
need is that of the territory and its people. There is nei¬ 
ther word nor implication to suggest—much less to dictate 
—that the “need” of a group on the continent, in this in¬ 
stance the small group of sugar refiners, is to be used as a 
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sanction for an irresponsible regnlation imposed upon an 
organized territory. Above all, the language employed 
gives no warrant by text or inference for assuming a power 
in the Congress to abridge the liberties of citizens of the 
United States who happen to live or to do business in the 
territories to the sole advantage of citizens of the United 
States living on the mainland. 

It happens that there is a gloss on the provision in the 
Constitution granting to the Congress the power “to make 
needful . . . regulations ... in regard to the territory of 
the United States” which is alike contemporary and au¬ 
thoritative. On the 13th of July, 1787, while the Framers 
of the Constitution were in session, there was enacted “by 
the United States in Congress assembled” an “ordinance 
for the government of the territory of the United States 
northwest of the river Ohio.” The two bodies—the Conti¬ 
nental Congress and the Constitutional Convention—were 
in session at the same time, the one in New York, the other 
in Philadelphia; the two bodies had a number of members 
in common; there was constant traveling by members be¬ 
tween the two places. 20 The Ordinance gives unimpeach¬ 
able evidence to the meaning of the provision in the Con¬ 
stitution. 

The Ordinance in terms which have endured to this day 
spells out the limits of Congressional power. It projects 
the common law, with all the rights and liberties which 
attend it, into the territory (Articles I and II). It provided 
fhe time-honored resort to court for the redress of wrongs. 
It guards persons, whether citizens or aliens, against the 
well-known abuses of legal process (Article II). It secures 
to the inhabitants of the territory the ancient rights of 
habeas corpus, trial by jury, and the like (Article II). It 
accepts for the territory “such laws of the original states 
as may be necessary and best suited to the circumstances 
of the district” (Section 5). It provides for a modification 


20 A copy of the ordinance as enacted was delivered to one George Washing¬ 
ton, the presiding officer of the Conventions on July 15, 1787, by the hand 
of Richard Henry Lee, a member of the Continental Congress. 
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of these laws by the general assembly of the territory to 
meet distinctive circumstances then present or later to be 
encountered (Section 5). It abates the power of the Gov¬ 
ernor, who is to be appointed by the Congress, as self-gov¬ 
ernment is firmly established. 

The Ordinance—conforming to the accepted political 
theory of the day—is written in the form of a social com¬ 
pact betwen the Congress and the people of the territory 
i (Section 14). It rests squarely upon the principle that 
a just government derives from the consent of the governed. 
So insistent is the document upon “the fundamental prin¬ 
ciple of civil and religious liberty” which “form the basis 
I of these republics, their laws and constitutions,” that it 
seeks “forever hereafter” to “fix and establish those prin- 
' ciples” as “the basis of all laws, constitutions and govem- 
' ments which are to be erected in the territory.” The con¬ 
stitution and government of all states hereafter to be 
formed within this territory are to be republican in char¬ 
acter (Article V). The highways of the territory are to be 
“forever free, as well to the inhabitants of the said terri¬ 
tory as to the citizens of the United States” (Article IV). 
i And “in no case shall non-resident proprietors be taxed 
higher than residents” (Article IV). In fact all discrimina¬ 
tion between citizens living in the territory and in any one 
of “the original states” is broken down. Most important 
of all, the Ordinance directs government towards the wel¬ 
fare of the people, their progress, and the eventual reso¬ 
lution of the territory into states of the union (Section 13). 

In time it is a far call from 1787 to 1949; in securing the 
human liberties of the people in the territories the North¬ 
west Ordinance and the Organic Act for Puerto Rico are 
near together. There has been no jump across sixteen 
decades from the one document to the other as amended. 
A series of intermediate enactments, establishing govern¬ 
ments for various territories, fill in the intervening space. 
Citations to a number of these acts of Congress which are 
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typical are set down in the margin. 21 Into the reiterated 
detail of their provisions it would be tedious here to go. 
The continuity of “principles”, and the abiding character 
of the rights and liberties which it is sought to protect 
under a constitutional government, is attested by all that is 
common to the Ordinance and the Organic Act. The North¬ 
west Territory consisted of lands which largely passed to 
the United States by conquest and cession; Puerto Rico 
came into our Federal Union through conquest and cession. 
The Ordinance provides that “in their property, rights and 
liberty” the Indians who from days of old had possessed 
the land should never be “invaded or disturbed.” The Or¬ 
ganic Act provides that all who had been born in Puerto 
Rico under Spanish rule, as well as their children, are to 
enjoy all the rights possessed by natives living within the 
several states. 

The argument for the absolute power of the Congress has 
again and again been presented to the courts. Its principal 
frailties are that it deals with a territory as if it were a 
“property of the United States” and that, in so doing, it 
disregards as irrelevant the rights and liberties of persons, 
citizens of the United States, who happen to reside or to do 
business there. In the ruling case of Scott v. Scmford, 19 
Howard 393,“ the errant contention is met with complete 

21 1787-194S: Alabama —March 3, 1817, C. 56, 3 Stat. 371, April 20, 1818, 
C. 127, 3 Stat. 468; A laslca —May 17, 1884, C. 53, 38, 23 Stat. 24, June 6, 
1900, C. 7S6, Title I, 31 Stat. 321; Arisono— Feb. 24, 1863, C. 56, 12 Stat 
664; Iowa —.Tune 12, 1S38, C. 96, 5 Stat. 235; Indiana ^-Mav 7, 1800, C. 41, 
2 Stat. 58; Mississippi —April 7, 1798, C. 28, 1 Stat. 549; Ohio —April 7, 17S9, 
C. 8, 1 Stat 50. 

22 The case of Scott v. Sanford, supra, known to the history books as “the 
Dred Scott case”, has, of course, been subject to great controversy. Here 
two characteristics of the opinion are to be briefly noted. The first is that 
holdings by the several justices who made up the majority, whether explicit 
or implicit, to the effect that human beings can become objects of property, 
are obsolete. But, with this admission, the argument of the court to the 
effect that a citizen of the United States, who goes to a territory, or there 
engages in business, is not thereby deprived either of his liberty or of his 
property is as valid today as it has been down the decades. 

The second is that, in view of the diverse expression of views by the nine 
justices, there is no opinion of the court. This difficulty is fully met by 
two devices: namely, that that which is concurred in by five justices is “the 
opinion of the court”, and that, however diverse the original opinions, the 
citation by later benches who have spoken for the Supreme Court make such 
utterance canonical. The passages quoted from the opinion -of Mr. Chief 
Justice Taney have been carefully chosen to meet both of these tests. The 
language quoted has been frequently cited in later cases. 


33 


refutation. It is said. Ibid, p. 735, “there is asserted a 
power in Congress, whether from incentives of interest, 
ignorance, faction, partiality or prejudice, to bestow upon 
a portion of the citizens of this nation that which is the 
common property and privilege of all.” Such an argu¬ 
ment attempts to turn the territory clause into a for¬ 
feiture by some citizens of that equality of rights and im¬ 
munities which belong to every citizen of the United 
States. 

A shift from territory as land to its inhabitants as per¬ 
sons and citizens subdues dictatorial into constitutional 
authority. The authority of the Congress in respect to a 
territory can never be “a mere discretionary power under 
our Constitution and form of government”. The Federal 
Government enters into possession of a territory “in the 
character impressed upon it by those who created it. It 
enters upon it with its powers over the citizens strictly 
defined and limited by the Constitution from which it de¬ 
rives its own existence and by virtue of which alone it con¬ 
tinues to exist and act as a government.” It “cannot, when 
it enters a territory of the United States, put off its char¬ 
acter and assume discretionary or despotic powers which 
the Constitution has denied to it.” Nor can it “create for 
itself a new character, separated from the citizens of the 
United States and the duties it owes them under the pro¬ 
visions of the Constitution. ” Ibid., p. 719. The “power over 
persons and property” here contended for, “are not only 
not granted to Congress, but are in express terms denied”, 
Ibid, p. 719. This prohibition against the taking of “life, 
liberty and property” is not “confined to the States, but 
the words are general and extend to the whole territory 
over which the Constitution gives ... power to legislate . .. 
It is a total absence of power everywhere within the do¬ 
minion of the United States, and places the citizens of a 
territory, so far as these rights are concerned, on the same 
footing as citizens of the States and guards them as firmly 
and plainly against any inroads which the general govern- 
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ment might attempt.” Ibid, p. 735. “Scarcely anything 
more illogical or extravagant can be imagined than the 
attempt to deduce from this provision in the Constitution 
a power to destroy or in any wise to impair the civil and 
political rights of citizens of the United States.” 

The Spanish-American war brought under our dominion 
territory not adjacent, a body politic which had belonged 
to a foreign power, a people with a culture and traditions 
other than ours. Talk of the “white man’s burden” and 
“manifest destiny” was in the air as the courts were called 
upon to apply the law to ceded territories. The dominant 
case is Downes v. Bidwell, 182 U. S. 244. The case came to 
a hearing after the Foraker Act was passed, before it was 
superseded by the Organic Act of 1917, and before the ex¬ 
tension by the Congress of all the rights of United States 
citizenship to the people of Puerto Rico. The narrow and 
immediate issue was the validity of the 3d Section of the 
Foraker Act imposing upon merchandise imported into 
Puerto Rico from the United States or into the United 
States from Puerto Rico a duty of “15 percentum of the 
duties which are required to be levied ... upon like articles 
of merchandise imported from foreign countries.” The duty 
in question was a “temporary expedient”; the monies col¬ 
lected were to be covered into the Treasury of Puerto Rico 
to defray the expenses of the insular government; the civil 
government of Puerto Rico, as and when constituted, was 
empowered to institute its own revenue system and thus 
to put an end to the impost. The immediate issue, upon 
which the court in a division of five to four, found the tax 
valid, has long since passed into history. But the discus- 
1 sion on the power of the Congress over the territories which 
the case provoked has endured. It is the larger “doctrine”, 
not the result, which holds current sifinificance. There was 
no authorized spokesman for the court; and a careful check 
is necessary to discover whether views which are quoted 
are concurred in by a majority of the brethren. The pre¬ 
caution is the more necessary, since some confusion has 
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been brought to later holdings by negligent quotation. Here, 
the minority of four, holding the key position, stood by the 
time honored doctrine of a limited congressional power and 
urged that the Congress had no authority to impose the 
duty. The majority of five, splitting three ways, used di¬ 
verse intellectual routes to reach a common goal. Thus it 
was held that “Puerto Rico is a territory appurtenant and 
belonging to the United States,” and that, at least for the 
time, it was not “a part of the United States within the 
clause of the Constitution requiring that, in the exercise 
by the Congress of its power to levy taxes and to collect 
revenue, all Taxes, Duties, Imposts and Excises shall be 
uniform throughout the United States.” (Art. I, Sec. 8) 

It is true that in a technical sense, there is no opinion of 
the Court. But the opinion of Mr. Justice White, concurred 
in by Mr. Justice McKenna and Mr. Justice Shiras, has by 
common consent been regarded as the opinion of the Court, 
i In respect to the immediate issue of the reasons for the 
validity of the tax, Mr. Justice Browm and Mr. Justice Gray 
speak for themselves, and Mr. Justice White’s is the voice 
of no more than three. But, once the immediate question 
is left behind, his opinion is freed from all doubt. The high 
regard for it is merited in respect to the disquisition upon 
the power of the Congress over the territories, for here a 
majority of his brethren concur. The four dissenters 
would put the propositions he states even more vigorously. 

In his usual thorough and logical manner, Mr. Justice 
White subjects the power of the Congress over the terri¬ 
tories to a searching inquiry. “Every function of the gov¬ 
ernment” is “derived from the Constitution . . . whenever 
a power is given by the Constitution and there is a limita¬ 
tion imposed . . . such restriction operates and confines 
every action on the subject within its constitutional lim¬ 
its . . .” 

Mr. Justice White continues, “The Constitution has un¬ 
doubtedly conferred on Congress the right to create such 
municipal organizations as it may deem best for the ter- 
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ritories . . . whether incorporated or not ... to give to the 
inhabitants as respects local government such degree of 
representation as may be conducive to the public well¬ 
being . . . and to change local government at discretion. ” 
But he does not confuse the power of the Congress over 
the form of the government with the power to invade the 
liberties of the people. He insists that “this . . . does not 
imply that the authority of Congress to govern the terri¬ 
tories is outside of the Constitution since the right is 
founded on the Constitution.” And, “as Congress in gov¬ 
erning the territories is subject to the Constitution, it fol¬ 
lows that all the limitations of the Constitution which are 
applicable to Congress in exercising this authority neces¬ 
sarily limit its power on this subject.” The Congress, it 
is true, has quite a latitude in respect to the “form and 
manner in which a conceded power may be exercised”; but 
there are “general prohibitions in the Constitution in favor 
of the liberty and property of citizens” which are “limita¬ 
tions which in the nature of things cannot be transcended.” 
In this domain there is on the part of the Congress “the 
complete absence of power”. 

As regards the power of the Congress over the terri¬ 
tories, the dissenting justices are in substantial accord with 
Mr. Justice White. To cite a single example, the following 
passage from the opinion of Mr. Justice Harlan, like many 
others in his opinion and that of Mr. Chief Justice Fuller, 
might be interpolated into the White opinion without break¬ 
ing the stride of the argument. In forthright terms Mr. 
Justice Harlan argues that the only source of legislative 
power is “the supreme law of the land”. The Framers 
acted upon the theory that “the only safe guarantee against 
governmental oppression was to withhold or restrict the 
power to oppress”. They might, had that been their wis¬ 
dom, have written into the Constitution a declaration that 
“the Constitution, laws, and treaties of the United States 
constituted the supreme law only in the states” and that 
“outside of the states the will of Congress was supreme”. 
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But the Framers did nothing of the kind. On the contrary 
they made “this Constitution, and the laws of the United 
States which shall be made pursuant thereto, and all trea¬ 
ties . . . under the authority of the United States . . . the 
supreme law”—not of the state but—“of the land.” 

In general the courts have followed the opinion of Mr. 
Justice White—that is of the court—in Downes v. Bidwell 
supra. There has, it is true, been some confusion over 
the term “plenary power of Congress”, and holdings, like 
the statutes, have had to make their peace with a wide 
range of circumstance. The cases of National Bank of 
Brunswick, Maine v. County of Yankton, 101 U. S. 129, 
Puerto Rico v. Shell Oil Co., 302 U. S. 253, Bacardi Corpor- 
i tion v. Domencch, 311 U. S. 150, Cases v. U. S., 131 F(2d) 
910, Sancho v. Bacardi Corporation, 109 F(2d) 57, Bw- 
seaglia v. Ballester, 162 F(2d) 805, all properly read—and 
not treated as a source of dicta lifted from context—are in 
accord with the White theory of the power of the Congress 
over the territory. It is cheerfully conceded that in respect 
to the territories the Congress possesses a plenitude of leg¬ 
islative power. But all of this neither defines legislative 
power nor denies its constitutional limitations. 

Nor does the contention that Puerto Rico is an “unin¬ 
corporated” territory touch the issue. Our several terri¬ 
tories differ in the patterns of their relations within and 
to our federal union. The status of each is to be found in 
a series of acts; and into the detail of the precise position 
of each in, or in relation to, the United States of America, 
it is needless to go. The term “unincorporated”, as 
here invoked, is lifted from Downs v. Bidwell, supra, and 
must be read in the context of a tax statute. It draws little 
support from the discussion of the enduring power of the 
Congress over the territories. As a general term it is dif¬ 
ficult to endorse “unincorporated” with any directive or 
i compelling authority. Ever since the Treaty of Paris, the 
status of Puerto Rico has been changing, and its corporate 
relation to the political system known as the United States 
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of America lias not remained constant. In actual fact “cor¬ 
porate” or “incorporate” has meaning only in respect to 
the particular question. As a beneficiary of our national 
defense Puerto Rico is corporate territory; in respect to 
our internal revenue system for the present it remains un¬ 
incorporated. In respect to commerce by water with the 
mainland, it is incorporated territory. In respect to trial- 
by-jury Puerto Rico is not fully incorporated; “local prac¬ 
tice and procedure” does “not require or even permit” its 
use in civil cases. In the realm of antitrust, the island is 
fully incorporated into the federal system. 23 In respect 
to the rights and liberties of the person, the privilege and 
immunities of the citizen, incorporation into the union has 
been fully effected. 

But how plenary or incomplete is the inclusion of Puerto 
Rico in the Federal Union may be beside the point. For 
Section 207 (b), as it affects citizens of Puerto Rico and Sec¬ 
tion 207 (a) as it affects citizens of Hawaii are, save for the 
number of tons, identical. They give expression to the same 
congressional intent; they have the support of the same 
argument. Alike they abridge the liberties of people living 
offshore to confer special privileges upon people living on 
the mainland. They are alike attempts to put the same 
mercantilist principle into practice. Yet, "whatever may be 
the deficits in respect to the status of Puerto Rico, Hawaii 
has been completely made a part of the Federal Union. It 
is unthinkable that enough magic lies in the words “incor¬ 
porated” and “unincorporated” to find valid a discrim¬ 
inating provision as it affects the people of Puerto Rico, 
and to find invalid exactly the same provision as it affects 
the people of Hawaii. The rights of men, as Mr. Justice 
Reed put it in Smith v. Allwright, 321 U. S. 649, 664, are 
not to be made to turn upon whether the denial is overt or 
by indirection. 


23 Puerto Rico v. The Shell Co., 302 TJ. S. 253. 
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D. The Congress Is Endowed With No Power to Impose 
Upon the People of Puerto Rico, in Whole or in Part, a 
Colonial System, or to Reduce that Territory to the 
Status of a Colony. 

The accused section is no true part of its Act; it has no 
rightful place in the system of sugar control; it is an alien 
restriction grafted upon the statute. It is a reactionary, 
rather than a progressive, measure. It is a fragment from 
the old Colonial system, lifted out of its mercantile set¬ 
ting in the eighteenth and set down in the system of free 
enterprise in the twentieth century. A dominant instru¬ 
ment of that “commercial system” was the requirement 
that raw materials were to be sent from the plantations in 
which they were grown to the home country to be proc¬ 
essed. Great Britain in particular was insistent that the 
islands of the West Indies upon which the cane was grown 
should not be permitted to process it and that the raw sugar 
should be transported to England to be refined . 24 Time has 
turned backward; the Congress has attempted to write a 
dominant provision of a discredited exploitative system 
into the law of the land. 

The American Revolution was in large measure prompted 
by a protest against the old Colonial system. Although in 
that glorious revolution many groups played important 
roles, the dynamics came from the colonial merchants, 
whose opportunities for trade were blocked by the rigidi¬ 
ties of the imperial economy. 

The old Colonial system, which stirred our forefathers to 
rebel against Crown and to desert the Realm, was a crea¬ 
tion of the seventeenth and eighteenth centuries. It was a 

24 * ‘The progress of the sugar colonies of France has been at least equal, 
perhaps superior, to that of the greater part of those of England; and yet 
the sugar colonies of England enjoy a free government nearly of the same 
kind with that which takes place in her colonies of North America. But 
the sugar colonies of France are not discouraged, like those of England, from 
refining their own sugar; and, what is of still greater importance, the genius 
of their government naturally introduces a better management of their negro 
slaves.” Adam Smith, An Inquiry into the Nature and Causes of the Wealth 
of Nations. The Modern Library (that is the Cannan) edition, p. 553. It 
is of note that the treatise was published in 1776 and that the reference is 
to the Sugar Act of 1764. 
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product of the rising competitive nationalism. It found ex¬ 
pression in a host of acts, statutes, ordinances and decrees, 
emanating from the King in Council, the Houses, of Parli¬ 
ament, offices of national and local government. In time, 
in spite of much variation in detail, its medly of expedi¬ 
encies was beaten into a somewhat articulate system. It 
was erected through an alliance of the “political” with the 
“commercial” interest. The Realm was to be made rich 
and in the opulance of His Majesty all loyal subjects were 
to share. Strength became the great objective of national 
effort. War was an instrument of national policy and 
peace was an armed interlude in a series of trade wars. In 
the minds of ministers of State the regulation of commerce 
was an exercise of the war power. Commerce and the mil¬ 
itary were complementary instruments of statecraft ready 
at all times for use. 

Thus the colonial policy—as those who made the Ameri¬ 
can revolution met it—was the weapon of a militant na¬ 
tionalism. At first the function of the colony was to dis¬ 
cover, exploit and send home the precious metals. As 
this hope vanished, it became the office of “the planta¬ 
tion” to produce staples which, within and at a profit to 
the mother country, could be processed or refashioned into 
wares of trade. In time the great objective of colonial 
policy came to be the creation of a self-sufficient economy 
as broad as, and coterminous with, the empire which vras 
coming into being. In the fashion of their age, statesmen 
looked to Nature for the broad outlines of the Colonial 
system. But the art of politics was called upon to modify 
and reinforce the decrees of resources and climate. The 
use of such devices as duties, embargoes and navigation 
acts to barricade commerce against the foreigner is the 
negative side of the picture. The positive side is a series 
of measures designed to lock the metropolis and the do¬ 
minions together in a territorial division of labor. In the 
processing, fabrication, and finishing of wares, England 
was to follow its natural bent; and each of the Colonies, 
in accordance with the decrees of Nature and the Parlia- 
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ment, was to make the most of the advantages permitted it. 

In general the colonial pattern as it affected His Maj¬ 
esty’s North American colonies, followed the prevailing 
trend. It aimed to secure to England a monopoly of manu¬ 
facture, to establish in the plantations a market for its 
goods, and to allow the colonies to send raw materials in 
return. It gave preference to the homeland, denied oppor¬ 
tunity to colonists in order that benefits to the people at 
home might result, and in effect set up a superior citizen¬ 
ship for the United Kingdom and an inferior citizenship 
for the English folk overseas. The break with England 
came largely as a result of the attempt of Crown and Parli- 
i ament to strengthen the rigidities of the Colonial system. 
The new and severer policy was more than the colonists 
were willing to take. They had become too headstrong to 
accept the rigid discipline which Crown, Ministry and Parli¬ 
ament was attempting to impose. And, eventually, by “the 
unanimous declaration of the thirteen United States of 
America, in Congress,” it was resolved no longer to en¬ 
dure “the patient suffering of these Colonies,” and to rec¬ 
ognize “the necessity which constrains them to alter their 
former System of Government.” 

After the experience with the Confederation, a move to¬ 
wards “a more perfect union” was inevitable. The move 
was prompted in considerable part, by the trade barriers 
set up by, and the trade wars between, the new independent 
states. After protracted debates, in which the matters 
were thoroughly considered, 25 it was written down that “No 
Tax or Duty shall be laid on Articles exported from any 
State” (Art. I, Sec. 9). Again, through the same process of 
deliberation, it was agreed that “No State shall, without 
the Consent of the Congress, lay any Impost or Duties on 
Imports or Exports. ...” (Art. I, Sec. 10). It is through 
these clauses that all the territory belonging to the United 

25 These debates, reported in Madison’s Journal, are to be found in Farrand, 
i The Records of the Federal Convention of 17S7, passims. The significant 
parts of these debates are presented in the Brief for the Government of 
Puerto Rico in the first Central Roig case (Docket No. 9769). 
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States became fused into a single national economy. In 
this economy there was to be equality of opportunity; the 
legislative fiat, whether federal or state, was not to be used 
to secure industries to one state at the expense of others. 
The Atlantic States were not to be allowed to become a new 
England, which was to enjoy an exclusive right to manu¬ 
facture at the expense of the states to be carved out of the 
Western territory which were to be limited to the pro¬ 
duction of raw materials. A state, a group of states, a 
section was not to be granted privileges withheld from 
others of its kind. It is significant that the territories 
were brought into the debate, and that all measures were 
turned down which imposed, or threatened to impose, a 
colonial status upon them. The Constitution completed 
the work of the Revolution. A generation which fought to 
escape the old Colonial system was unwilling to impose its 
severities upon their fellow countrymen who might venture 
forth to do business in a territory. 

E. Section 207 (b) of the Act Runs Directly Contrary to the 
Very Intent and Spirit of the Constitution. 

It is important that the accused section violates a num¬ 
ber of specific provisions in the Constitution. It is more 
important that there is a complete absence of power in 
the Congress to impose such a limitation. It is most im¬ 
portant that its imposition runs directly contrary to the 
intent and the very spirit of the Constitution. 

It is an axiom, under our system of government, that 
absolute, unqualified, irresponsible power belongs to none 
of its departments. As with the executive and the judiciary, 
the power of the Congress is limited. But nowhere in that 
specification is authority granted to the Congress to prefer 
one group in an industry over another, to restrain the trade 
of certain citizens to the advantage of other citizens simi¬ 
larly situated, or to vest a preferred interest with property 
rights in the market. 

But, if such a power has not been delegated, clearly it 
has been withheld; and, if withheld, all bothers about 
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whether it is limited, and what its limitations are, end. For 
it is written (Amendment, Article X) that “the powers 
not delegated to the United States by the Constitution nor 
prohibited by it to the States, are reserved to the States 
respectively, or to the people. ’ 1 A number of ‘ ‘ the powers ’ 1 
so reserved to the people are specified in the instrument 
itself. But the rights of the people do not have to be re¬ 
served in concrete language; upon that matter the silence 
of the Constitution speaks plainly. For it is written 
(Amendment, Article IX) that “the enumeration in the 
Constitution of certain rights shall not be construed to 
deny or disparage others reserved by the people.” 

In support of this contention it hardly seems necessary 
comprehensively to explore case law. At most, it is enough 
to set down a few representative holdings from the reports. 
It w r as in construing and applying the territory clause 
that in Scott v. Sanford , 19 Howard, 393, 633, Mr. Chief 
Justice Taney based his whole argument on the proposition 
that “this government was to be carefully limited in its 
powers, and to exercise no authority beyond those expressly 
granted by the Constitution or necessarily to be implied 
from the language of the instrument.” The power of the 
Congress to vest a favored group with market right is 
not to be found in the Constitution and certainly it is not 
“necessarily” to be implied from its language. He insists 
that “an Act of Congress which deprives a citizen of the 
United States of his liberty or property, merely because 
he came himself or brought his property into a particular 
territory . . . could hardly be dignified with the name of 
due process of law”. The powers of the Congress “over 
person and property”, necessary to sustain the accused 
provision is, in the words of Mr. Chief Justice Taney, 
“not only not granted to Congress but are in express terms 
denied.” In respect to the territories, Mr. Justice White, 
in Downs v. Bidwell, supra , 790, is in no doubt as to the 
lack of power in the Congress to trespass upon the funda¬ 
mental rights represented by the verbal shorthand of “life, 
liberty and property.” The prohibition against their inva- 
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sion “is not confined to the states ... but extends to the 
whole territory’’ over which the Congress has power to 
legislate. “In possession of these rights the citizens of a 
territory are on the same footing as citizens of the states.” 
In respect to these liberties “there is a total absence of 
power everywhere within the dominion of the United 
States”; and the Constitution guards the people of a ter¬ 
ritory “as firmly and plainly” against “any inroads which 
the general government might attempt under the plea of 
implied powers” as the citizens of a state. 

In lik e manner in Balzac v. People of Puerto Rico, 258 
U. S. 298, Mr. Chief Justice Taft, speaking for the Supreme 
Court, has declared that “the guarantees of certain funda¬ 
mental personal rights declared in the Constitution, as for 
instance that no person could be deprived of life, liberty 
or property without due process of law, had from the be¬ 
ginning full application in the Philippines and Puerto 
Rico”; and for the proposition that the courts have been 
insistent in striking down such denials of the liberties of 
men as that imposed by the accused section, there is no 
need to recite chapter and verse. There are as Mr. Justice 
White well puts it in Downes v. Bidwell supra “inherent 
although unexpressed principles which are the basis of all 
free government” which “cannot be with impunity tran¬ 
scended.” Even in cases where “there is no direct com¬ 
mand of the Constitution which applies, there may never¬ 
theless be restrictions of so fundamental a nature that they 
cannot be transgressed although not expressed in so many 
words”. In the case of The Late Corporation of the Church 
of Jesus Christ of Latter Day Saints v. United States, 136 
U. S. 1, Mr. Justice Bradley, speaking for the Supreme 
Court, states that in legislating for the territories, the Con¬ 
gress would doubtless “be subject to those fundamental 
limitations in favor of personal rights which are formu¬ 
lated in the Constitution and its amendments.” And the 
opinion insists that “these limitations would exist rather 
by inference and the general spirit of the Constitution, 
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from which Congress derives all its power, than by any 
express and direct application of its provisions.” In a 
word it is impossible to reconcile the accused section 
201 (b) with a Constitution whose very purpose is “to 
form a more perfect Union, establish Justice, insure domes¬ 
tic tranquility, provide for the common defense, promote 
the general Welfare, and secure the Blessings of Liberty 
to ourselves and our Posterity.” 

CONCLUSION. 

Section 207 (b) of the Act should be declared null and 
void as abridging the liberties of persons without due 
process of law, as running contrary to the intent and spirit 
of the Constitution, and as seeking to impose upon a group 
of citizens of the United States a permanent colonial status. 

Respectfully submitted, 

Thurman Arnold 
, Walton Hamilton 


Arnold, Fortas and Porter, 
1200 18th St., N. W., 
Washington, D. C. 
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Preliminary Statement 

These intervenors are concerned solely with appellants’ 
challenge to the constitutionality of Section 207(b) of the 
Sugar Act of 1948. They are not opposing the allotments 
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made by the Secretary of Agriculture pursuant to Section 
205(a) of said Act, in what is described by appellants as 
the “1949 Order.” They are opposing the contentions of 
appellants, and of the Government of Puerto Rico, that any 
action of the Secretary in conformity with the requirements 
of Section 207(b), limiting the import of refined sugar from 
Puerto Rico, is void on the ground that Congress had no con¬ 
stitutional power to impose such a limitation on imports 
from Puerto Rico. 

The judgment of this Court entered November 24, 1948, 
in Central Roig, et al. v. Secretary of Agriculture (Docket 
No. 9769), reversed the “1948 Order” of the Secretary of 
Agriculture, making similar allotments, on the ground that 
the order was not in compliance with the requirements of 
Sec. 205(a) of the Act. But this Court did not undertake 
to decide the constitutional issue as to validity of Sec. 
207(b). Since then the Supreme Court has granted writs 
of certiorari and the issues concerning the “1948 Order” 
will be submitted to that Court early in its October Term of 
1949. 

It is certain that the constitutional issue, as to the validity 
of Sec. 207(b), will be considered by the Supreme Court 
(since the writ granted upon petition of the Government of 
Puerto Rico was sought solely to raise that issue), and it 
appears to be highly probable that the Supreme Court will 
decide that issue. 

We do not assume that the present “1949 case” in this 
Court will be calendared for argument prior to the submis¬ 
sion of the “1948 case” in the Supreme Court, nor that it 
will be heard or decided prior to the decision of the “1948 
case” by the Supreme Court, since substantially all the 
issues here involved are involved in the “1948 case” review. 

Under these circumstances counsel for intervenors hesi¬ 
tate to burden the Court with a brief and arguments, which 
will probably become largely unnecessary or irrelevant. It 
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would seem more appropriate and considerate to present 
at this time (since our brief must be filed by September 
25th) only a summary of our argument in support of the 
constitutionality of Sec. 207(b). Then, when the case is 
finally submitted to this Court, we will be able to present 
an argument on the constitutional issue in the fight of what 
may well be a decisive opinion of the Supreme Court. Even 
an opinion which was not completely decisive would be of 
major significance to this Court, and to counsel. 

In the meantime the fifing of briefs in behalf of all parties 
in the Supreme Court will furnish all counsel with a full 
presentation of the present constitutional arguments pro 
and con, and copies will be available, and gladly submitted 
at anv time to this Court for its consideration, if this Court 
should find it necessary or desirable to give consideration 
to the constitutional issue in advance of its probable deter¬ 
mination by the Supreme Court. 

Summary of Argument 

I. The original Sugar Act of 1934 was enacted on recom¬ 
mendation of the Tariff Commission and President Roose¬ 
velt to establish a quota system, controlling the production, 
and marketing of sugar “with the threefold object of keep¬ 
ing down the price of sugar to consumers, of providing for 
the retention of beet and cane farming within our conti¬ 
nental limits, and also to provide against further expansion 
of this necessarily expensive industry.’* (President’s Mes¬ 
sage to Congress, February 8,1934.) 

II. The Sugar Acts of 1934, 1937 and 1948 (all of them 
limiting the imports of refined sugar from Puerto Rico) 
have accomplished their object and have been as beneficial 
to consumers and all those engaged in the industry who live 
in Puerto Rico, as to those who five in the United States. 

III. The power of Congress to enact such laws establish¬ 
ing sugar quotas is conceded by all present litigants. It is 
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only the discretionary exercise of this power, in the refined 
sugar quota limitation, that is attacked as a violation of 
“due process.” 

IV. There is no arbitrary or unjust discrimination against 
citizens of Puerto Rico in the limitation upon imports into 
the United States of refined sugar in Sec. 207(b) of the 
Sugar Act of 1948. 

V. The Congress has plenary power to limit the produc¬ 
tion and sale of sugar in and from Puerto Rico (which is an 
unincorporated territory) under Article IV, Section 3, 
Clause 2, of the Constitution which reads: 

“The Congress shall have power to dispose of and 
make all needful rules and regulations respecting the 
territory or other property belonging to the United 
States.” 

Downes v. Bidwell, 182 U. S. 244; 

Cincinnati Soap Co. v. U. S., 301U. S. 308; 

Eooven <£ Allison Co. v. Evatt, 324 U. S. 652. 

VI. No person is deprived of liberty or property without 
due process of law by the limitation upon imports into the 
United States of refined sugar from Puerto Rico which is 
written into Sec. 207(b) of the Sugar Act of 1948. This is 
an essential and reasonable requirement in the compre¬ 
hensive program of regulation adopted by the Congress. 

West Hotel Co. v. Parrish, 300 U. S. 579; 

Nebbia v. New York, 291U. S. 502; 

Home Bldg. & Loan Assoc, v. Blaisdell, 290 U. S. 398; 
Cincinnati Soap Co. v. U. S., 301 U. S. 308; 

Hooven & Allison Co. v. Evatt, 324 U. S. 652; 

Mulford v. Smith, 307 U. S. 38; 

Currin v. Wallace, 306 U. S. 1; 

Steward Machine Co. v. Davis, 301U. S. 548. 
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VII. The challenge to the constitutionality of Sec. 207(b) 
is in effect a challenge to the constitutionality of the entire 
law, because the efficacy of the entire law would be under¬ 
mined and a major amendment of the law would be effected 
by a ruling that Sec. 207(b) was invalid. It is evident from 
the record of Congressional action that the remainder of 
the Act -would not have been enacted, without the quota 
limitation which was written in Sec. 207(b). 

Dorchy v.' Kansas, 264 U. S. 286; 

Williams v. Standard Oil Co. of Louisiana, 278 U. S. 

235. 

Conclusions 


Section 207(b) is a valid and integral part of the Sugar 
Act of 1948 which was enacted as a valid exercise of an 
acknowledged power of Congress, which is expressly granted 
in the Constitution of the United States. 

Donald R. Richbeeg, 

81515th Street, N. W., 

Washington 5, D. C., 

Attorney for Intervenors, 

The American Sugar Refining Company, et al. 
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